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GIULIO NAPOLITANO - GIORGIO RESTA

EDITORIAL

We are pleased to introduce to the reader the first issue of the Roma Tre
Law Review, a law review sponsored by the Department of Law of the University of
Roma Tre.

Roma Tre is a pretty recent university established in 1992, which has soon
gained importance in the Italian higher education system. In 2018, the University of
Roma Tre has been one of the best 150 young universities in the world, according to
the Times Higher Education’s ranking.

The Department of Law is one of its most distinguished ones. In 2018 it has
been ranked by the Italian Ministry of Education and University among the 15 national
departments of “excellence”. These results are due to a dynamic, fresh and open environ-
ment, which is also particularly useful to promote innovation and interdisciplinarity.

Since the beginning, the Department of Law has developed strong interna-
tional connections, thanks to individual initiatives by members of the Faculty, special
programs for visiting professors, European and global research networks, active in-
volvement in the Erasmus programs, which give to Italian scholars and students the
opportunity to spend a period in other European universities and to European scholars
and students the chance to study at the University of Roma Tre.

The international projection of the Department of Law is strengthened by the
“Studying law at Roma Tre” program, which offers 18 courses entirely taught in English
for both Italian and international students, and covering subjects and topics that are
not usually dealt with by traditional courses.

The title, and the overall project of the “Roma Tre Law Review”, deserves a
concise explanation. Differently from the American attitude, it is quite uncommon
for an Italian law review to identify itself with a specific institution. Generally, jour-
nals and reviews have a thematic imprinting, being originally associated with one or
more specific topics, a discipline, or a methodology. In the most egregious cases, they
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represent the vehicle of a peculiar cultural project; in other instances, they have mainly
an informative character, addressing the academia, the legal professions or both. Inva-
riably, however, they stem out of the efforts of a web of scholars or practitioners, who
tend to be bound only by common intellectual interests. Also, in the majority of cases
law reviews are published by commercial publishers, which are usually established in
the form of for-profit corporations (an element which may explain why — according to
the theory of the anti-commons — no comprehensive legal databases, such as Westlaw
or Hein-Online, have yet been developed in Italy). The Roma Tre Law Review aims to
break with this tradition, on two main grounds:

(i) it is conceived as the spin-off of an institution and not of a group of scholars
or practitioners. As a result, it is not focused on a specific topic or a set of issues, but
it is aimed at surveying transversally (and from an interdisciplinary perspective) the
national and trans-national legal landscape. We do not hold this to be a merely formal
or ephemeral difference, nor do we intend to artificially imitate an organizational mo-
del embedded in a completely different context, such as the North American one. We
are convinced, on the contrary, that by relocating the production of legal knowledge
in the University, a set of particularly important cultural objectives may be pursued.
First, this may help out reviving the sense of belonging to one and the same epistemic
community, which is based in a particular place, shares a peculiar pedagogical project,
interacts with the same stakeholders, and pursues converging lines of research. Unfor-
tunately, the Italian recruitment system, the ministerial funding schemes, as well as a
consolidated intellectual legacy have all mitigated such an attitude, strengthening the
ties within but not beyond the several disciplinary sectors. We hope that the diffusion
of university-based law reviews, such as the Roma Tre Law Review, might contribute to
reverse such a nefarious trend, reviving the long-lasting paradigm of the universitas as a
communitas of teachers and disciples. Second, the very character of a generalist law re-
view edited by members of the same faculty invites us to critically rethink and possibly
overcome a complex set of dichotomies and artificial boundaries that still affect the Ita-
lian legal scholarship and limit its path-breaking potential, such as the division public/
private, procedural/substantial, Law/society, etc. We expect that a common editorial
endeavor might foster a truly problem- based and not just a discipline-based approach
to societal issues having legal relevance. On this we will come back later.

(ii) it is published “/% house” by a non-profit organization (Roma TrE-Press,
established within the Roma Tre Foundation) and will be freely accessible on the web
in digital format. This means that the commitment of a public institution to produce
knowledge and make it accessible to the public is taken seriously. Moreover, the use of
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GIULIO NAPOLITANO - GIORGIO RESTA

English (and, in exceptional cases, of French and Spanish) as vehicular language reflects
the intent to address a global audience, informing the public about relevant develop-
ments in Italian Law, and at the same time fostering a more systematic confrontation
of the Italian jurists with the overall trends and problems emerging at a trans-national
level. And, as we all now, speaking to a different audience implies changing not only
the form, but also the content of the conversation.

In order to cope with the challenges so far mentioned, the review will host
contributions ideally characterized by a specific set of features, and namely by their
openness to comparative, transnational, and interdisciplinary perspectives on all legal
issues of not strictly local concern. Symmetrically, the review is not interested in con-
tributions having only a national, exegetic, and formalist character.

The idea of comparison that is behind this project is characterized by metho-
dological pluralism and does not identify itself only with the orthodox functionalism
adopted by the mainstream. It aims at widening the scope of knowledge, but it has not
only an informative purpose. Even less it should be regarded as a tool indirectly aimed
at reinforcing borders and differences and reestablishing hierarchies. Indeed, the basic
unit of comparison shall not necessarily be constituted by the law of the nation states,
but may comprise all sources of normativity, either stemming from the above (inter-
national law, transnational law, global law, multilevel constitutional structures, etc.) or
from below (regional and local law, customs, commercial and social practices, in gene-
ral all forms of non-state law). Comparing should be conceived, in this perspective, as
a fundamental “/iberating exercise”, capable of uncovering the inherent contingency of
legal artifacts, their historical and cultural dimension, the values hidden in a particu-
lar representation of reality, as well as the tendency toward the hybridization of legal
patterns and the constant interaction among various forms of normativity. As Frangois
Jullien has persuasively argued, it is only by putting “the other possible” at the center of
the scene, that it becomes feasible to engage in a respectful cross-cultural dialogue and
learn with the others and not only from the others. So imagined, comparative law wor-
ks as a vector of resistance against all kinds of established frameworks and paradigms,
including those underpinning positive law and the existing institutional structures. Its
main function is questioning and challenging received wisdom, and therefore fostering
a dialogical, non-hierarchical and polycentric model of legal ordering. Starting from
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the assumption that the law is not simply the exogenous product of the political state,
and that consequently knowledge about law cannot be reduced to the aseptic study of
the “norm-in-force”, the review invites contributions from scholars trained in various
disciplines, having a professional interest in the study of law, as well as from legal
scholars interested in establishing an informed and not-occasional dialogue with other
fields of knowledge. Social sciences have of course a prestigious tradition of interaction
with the legal science. One might think only at the relationship between political scien-
ce and public law, or between economics and private law; but more generally one of the
main aims of the review is to systematically overcome the intellectual cleavage between
law and society and promote all forms of realistic jurisprudence. Similarly, we are in-
terested in the dialogue between law and humanities, being conscious that the success
accrued to the US movement of law & literature has deep roots in the European legal
culture, which deserve to be rediscovered and revived.

The Review intends to host contributions of Roma Tre professors and scholars,
as well as guest speakers in our conferences and seminars, also with the purpose of wi-
tnessing the intellectual freshness and openness of our epistemic community.

The Review is divided into two main sections: Articles and Notes on Italian
Law. The Articles concern issues of direct interest to the global scientific community.
They are characterized by a comparative and multidisciplinary approach. The Notes
focus is on actual questions on Italian Law, which can however be of interest for a bro-
ader international audience. Other sections will be Roma Tre Talks, Worldwide Legal
Watch, and Book Reviews. Roma Tre Talks will host interviews with visiting professors
and scholars and provide short summaries of the most important conferences and se-
minars hold at Roma Tre. Worldwide Legal Watch will offer short news on important
reforms and courts decisions around the world. The Book Reviews will host comments
on recently published books, as well on Italian legal “classics™.

The advisory board of the review is composed by professors of the Department
of Law of the University of Roma Tre. The international advisory board will help the
development of the review. The board of editors is responsible of the quality of articles
and notes, which will be put under the oversight of a standing committee of referees.
Roma Tre students and past-students are also actively involved. They will be assistant
editors and they will also contribute to the review with their articles and notes.
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ARTICLES

ELENA GRANAGLIA*

BETWEEN BASIC INCOME
AND MINIMUM INCOME.
A MODEST PROPOSAL

ABSTRACT. 7he goal of the paper is to argue for a hybridization between two measures of income
support: basic income and minimum income. The reason is that both measures have desirable and
undesirable aspects from the point of view of social justice and efficiency. Hybridization could then
neutralize the negative effects of each while ensuring the respective benefits. The potentialities of
hybridization appear wholly undervalued both in public discussion and in the academic literature.

CONTENT. 1. Introduction - 2. Desirable and undesirable aspects of basic income. 3. Desi-

rable and undesirable aspects of minimum income - 4. The case for hybridization.

1. Introduction

Basic income and minimum income are typically considered alternative inco-
me support measures. That these are different policies is indisputable. The point is that
both of them have desirable and undesirable aspects from the point of view of social
justice and efliciency. Given this reality, it seems useful to investigate the possibility of
a hybridization aiming at neutralizing the negative effects of each while ensuring the
respective benefits. The goal of this article is to present a proposal that goes precisely in
this direction. The potentialities of hybridization appear wholly undervalued both in
public discussion and in the academic literature.

The article is divided in three parts. The first and second present the respective
desirable and undesirable aspects of basic income and minimum income, while the

*Full Professor of Public Finance, Roma Tre University.




third is dedicated to the proposal.

First, a few brief words on what basic income and minimum income mean.
Basic income is a transfer, financed from general taxation and disbursed, at regular
intervals, on an individual basis, to the rich and to the poor, to those who work and to
those who do not work. In other words, basic income does not require means testing
and does not impose any obligation to work. Minimum income is also a transfer, fi-
nanced from general taxation and disbursed, at regular intervals. Unlike basic income,
however, it is a transfer of last resort, addressed to those whose resources are below a
given poverty line: the objective is the fight against poverty (regardless of how this can
be defined). The beneficiaries, chosen through means testing, are typically families.
Otherwise, the risk is that an individual without his own resources can be considered
poor, and, as such, eligible for help, while living in a rich family.

Today, all existing minimum income schemes have added willingness to work
as a requisite for accessing transfers. The reason is the disincentive to work that would
be inherent in the rate of 100% typical of guaranteed minimum income. In this last
perspective, every extra euro earned implies a euro less transfer until cessation once the
poverty line has been reached, thus giving rise to unemployment traps. Of course, to
avoid such pitfalls, the rate could be lowered, thus leaving part of the transfer in the
hands of those who work: but this would simply replace the unemployment traps with
poverty traps. When the threshold is reached, the transfer would be lost.

Work-related conditionality, in turn, can be specified in very different forms
ranging from the most punitive measures of workfare, that is, the obligation of un-
paid work as a counterpart of transfers, to measures based on “the taking in charge”,
thanks, for example, to the offer of employment services in association with relatively
less stringent obligations (for example, the right to transfer is lost only after declining
more than one work offer considered adequate). In the words of Sarah Marchal and
Natascha van Mechelen,' the spectrum of work-related conditionality goes from the
most “demanding” measures to those most “enabling”. Moreover, conditionality could
be extended to social services considered crucial for overall inclusion. Beneficiaries of
minimum income should, for example, commit to sending their children to school
and/or participating in health prevention programs.

1 S. MarcHAL - N. vaN MEcHELEN, A New Kid in Town? Active Inclusion Elements in European Minimum Income Schemes No-
vember, in Social Policy & Administration, 51, 1, 2015, pp. 171-194.
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2. Desirable and undesirable aspects of basic income

One of the main ambitions of basic income is to favor freedom. Thanks to its
unconditional nature, basic income favors freedom from others. It allows one to say no
to family members, on whom one would otherwise depend, whether they are parents,
in the case of children, or husbands/partners in the case of women. It allows one to say
no to employers who impose unfair working conditions as well as to job offers from
organized crime. It also avoids dependence on public administrators who, in the per-
spective of minimum income, would be responsible for carrying out means testing and
specifying conditionality. For these reasons, basic income, in addition to guaranteeing
income, would also promote more equal social relations.

To be favored, however, it would not be just freedom from. It would also be
freedom to. Having an unconditional income gives everyone a basis of security, wha-
tever the conditions in which one is and whatever the life project one wishes to under-
take. Furthermore, basic income allows one to keep “portfolios” of different activities,
whether they are pursued for money or not (as in the caring of family members and/
or in community work), while favoring, among other things, transitions both between
jobs and between work and training. These contributions appear particularly attractive
in a situation, like the current one, of increasingly unstable families and occupations.

For these reasons, basic income could also be conceived as a concrete expres-
sion of the 7us existentiae — the right to live in a free and dignified way. Moreover, the
fact that it is given to all would better reflect the universalism of fundamental rights.
Interesting, in this regard, are the observations by Giuseppe Bronzini on some expe-
riences of medieval free cities and the Paris Commune, which highlight that “whenever
the democratic and partecipatory dimension becomes more intense, the problem of a
social minimum due to all has been put forward.?”

Basic income would also outperform those that Philippe van Parjis and Yanni-
ck Vanderborgh* define as its “cousins”. Unlike the career’s allowance, it favors fairness

2 See L. FERRAJOLL, Manifésto per l'uguaglianza, Bari, 2018.
3 G. BroNzING, [l diritto a un reddito di base, Firenze, 2017. The quotation is from p. 29 and the translation is mine.
4 P. VAN Pariys — Y. VANDERBORGH, Basic Income. A Radical Proposal for a Free Society and a Sane Economy,

Cambridge, 2017.
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in the division between productive and reproductive work: it is accessible to those who
engage in care responsibilities, but it is also for those who decide to work on the mar-
ket. Unlike the uniform and generalized reduction of working time, it allows freedom
in choosing working hours. Still, it avoids the risks of “forced labor” and overall viola-
tion of the work aspirations of the unemployed, present in the perspective of the State
as an employer of last resort. Unlike the negative income tax, it does not require any
balancing between the transfers received and the money earned, thus avoiding the risk
of having to give back the money received if the yearly income exceeds the threshold
entitling to the transfer.” Unlike the universal citizens’ stake, an amount of wealth pro-
vided una tantum, it is delivered continuously through time. This diminishes the risk
of remaining with no help, in case the stake is wasted.

But wouldn’t basic income violate, at least one freedom, that of those who
strive more on the market? Wouldn’t these strivers be taxed for those who do not work?
The answer is negative in so far as basic income represents the sharing among all of
common resources, which are today appropriated privately (and unfairly) by some.
More precisely, the idea, for the defenders of basic income, is that the value added
produced on the market cannot be wholly ascribed to the effort of the single producer.
On the contrary, it depends on a messy set of random factors with respect to which no
one can claim a private property right.

Just think of the role of market supply and demand and of the plurali-
ty of factors that allow productivity to flourish, from the material and social in-
frastructure inherited from the past to the natural abilities we have and the overall
rents accumulated over time by a process of private appropriation of natural resources.®
Do we deserve, for example, an increase in our market remuneration simply because
the demand for what we offer increases (maybe for an exogenous shock somewhere
in the world) or because we are lucky enough to live in a territory well endowed with

5 The negative income tax is a transfer delivered through the tax system. The right to access the benefit in a given year is based on
the income declared in the previous year (or expected at the start of the new year). If, at the end of the period, the income actually earned
is bigger, the negative income tax received in excess should be given back to the Treasury (and vice versa, if it is smaller, one has to wait the
whole year to get the integration).

6 On the omnipresence of luck in the market, see also E Von HaYEK, Law, Legislation and Liberty. The Mirage of Social Justice,
Chicago, 1978.
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social and material capital? The share of value added independent of the effort of the
individual has the nature of rent or, in the words of van Parijs of “gifts”.” As no one de-
serves the private gifts he receives, taxing someone with more gifts does not take away
something we deserve.

Alternatively, basic income could be conceived as counterpart of the contribu-
tion that we all give today to the economy by putting our personal data in the network,
for which, however, we receive nothing. If so, basic income would reflect an intentional
rather than a random contribution, as in the perspective of common resources. Never-
theless, not only is this justification wholly compatible with that in terms of common
resources, but in both cases basic income would remedy inequities afflicting market
distribution. In other words, basic income, rather than being a classic ex post redistribu-
tive measure, would intervene ex ante, ensuring a fairer distribution of market incomes.

Against these favorable aspects, basic income has, however, some critical poin-
ts. I do not refer so much to those most often advanced in public debate, which rely on
the concept of parasitism, according to which the idlers would enjoy, with impunity, an
income unjustly taken from those who work, as the Malibu surfers depicted by Rawls.
In this regard, What I have written above regarding common resources applies. If basic
income represents our share of common resources, nothing would be unfairly taken
away from others. On the contrary, the parasite, today, would be those who appropria-
tes our common resources. Furthermore, as with the gifts we privately receive, that we
can freely use, we should be free to do what we want with the collective gifts dispensed
through basic income.

Neither do I refer to other objections such as that basic income would under-
value the importance of social services or of work, reducing the role of Welfare State
to that of merely ensuring a minimal monetary compensation, and/or would violate
progressivity as well as disregard needs heterogeneity, by giving the same amount to all.
Certainly, many Silicon Valley entrepreneurs and other libertarian defenders of basic
income see the latter as a substitute for the other policies of the welfare state. However,

7 See P. VAN Paryjs, Real Freedom for All, Oxford, 1995 and P. VAN Pariys, Egalitarian Justice, Left Libertarianism and the Market,
in I. CARTER — S. DE WijzE — M. KRaAMER, The Anatomy of Justice. Themes from the Political Philosophy of Hillel Steiner, London, 2014,
pp-145-162.

18



CITIZENSHIP AND INCOME SUPPORT

this does not negate the fact that basic income can be combined with social services and
employment policies. At the same time, the rich, certainly, would receive basic income,
but, having had more gifts, they would also contribute more to the financing of the
measure (more precisely, all the subjects with income less than the average are net be-
neficiaries, while those with higher incomes pay more compared to what they receive).
The overall effect is, then, progressive. One important implication is that basic income,
although not typically invoked for fighting poverty, could favor this end, thanks to
this distributive effect. Unlike what could occur with minimum income as we will see,
money would also be ensured free of any hole in the roofing.

Heterogeneity of needs would, instead, remain disregarded. Also this objection,
however, would not be decisive: it could be tackled by adding to a basic income a sche-
me of differentiated monetary supplements based on needs.

Some disincentives to work will also remain. Yet, on the one side, basic in-
come only induces the disincentives linked to the income effect: being richer, one is
less willing to work. Unlike what happens with the minimum income, it would not
produce substitution effects, the transfer being available irrespective of whether one
works and has money or not. On another side, “cute rules”,® such as those endowing
everyone with a basic income, could encourage social cooperation. If so, the guarantee
of an income could stimulate the propensity to work and to take risks, thus, acting as
a tonic, to paraphrase John Stuart Mill. On still another side, if work were really an
opportunity, people would also work in the presence of an income. How many of us
work, even if not driven by the need to earn an income or, anyway, far beyond that
necessity? Perhaps, if individuals do not work, it is because there isn’t work and, even
when there is, it often has few characteristics of opportunity and/or is rendered inac-
cessible by barriers of various kinds. Do not underestimate, then, the plurality of ways
to activate oneself. In addition to those available on the labor market, there are care
activities, voluntary action for the community, and participation in the management
of common goods.

The real problems concern the cost of the measure. Even though we should

8 The reference is here to the logic of “zit for tat” explored by R. AxeLroD, 7he Evolution of Cooperation, New York, 1984.
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avoid double counting (today many subjects receive monetary transfers and enjoy tax
breaks that would be replaced by basic income) and take into account the lower ad-
ministrative cost of basic income (unlike minimum income, basic income does not
require means testing or other forms of conditionality), giving to everyone is expen-
sive. The cost is all the more worrisome the more one does not want to renounce the
other policies above mentioned, from in-kind transfers to employment policies and to
monetary supplements to deal with the heterogeneity of needs. The risk is, therefore,
that of having to settle for a very low basic income, for many insufficient to a digni-
fied life, and, maybe, even to renounce other important social welfare interventions.
In any case, many of today’s transfers and tax breaks are difficult to replace in so far as
justified for reasons that have nothing to do with income support. For example, neither
contributory pensions or allowances for dependent workers can be replaced by basic
income, the former representing deferred earnings and the latter having to do both
with the principle of qualitative discrimination in personal income taxation and with
the fact that employees, unlike the self-employed, cannot deduct the expenses incurred
in income production.

3. Desirable and undesirable aspects of minimum income

Minimum income counters precisely these limits of basic income. Being circu-
mscribed to the poor, it has a lower financial cost. This would allow better protection
of the disadvantaged and, at the same time, easier integration with other social policies.

The contribution is not, however, without costs. First, there are the costs of
selectivity. On the one side selectivity implies an unavoidable arbitrariness in the se-
lection of those entitled to the transfer as there is no poverty line that can unequivocally
distinguish the poor from the non-poor. The reason derives from the unavailability of
equivalence scales capable of taking full account of the heterogeneity of needs. One can
hypothesize, for example, a threshold of 1000 euros: well, nothing assures that those
who have 1001 euros are actually in better economic conditions than those who have
999 euros and therefore have the right to a transfer. Similar considerations apply to the
choice of resources to be included in the means test: for example, in the presence of an
allowance for the first house, which values to choose? Very small changes in the equi-
valence scales and in the resources included in means testing may involve significant
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changes in the number of beneficiaries, creating an inevitable risk of war among the
disadvantaged.

On another, side selectivity is also intrinsically divisive and the means testing
on which it is based entails risks of interference in individual lives, paternalism and
overall violation of the equality of consideration and respect. Means testing involves,
then, administrative costs and requires time to be administered. In the meantime, the
poor could remain without income. The latter risk appears particularly accentuated
today, given the frequency of exits from, and re-entry into, the labor market. Selective
transfers, then, are typically provided to “representatives” of the family, in the undere-
stimation of possible inequities in the infra-family distribution of resources.

On still another side, selectivity favors non-work far more than basic income,
due to the substitution effects and related traps. Certainly, as anticipated with respect
to basic income, people often do not work because of lack of opportunities rather than
for a choice to put leisure before work. Consider, for example, the subjects at the center
of studies that would prove “dependency’: single mothers. Do not single mothers suffer
from some obstacle to employability? Similar considerations apply to people with low
education penalized by the violation of the right to equal opportunities. In any case,
there is much evidence on the willingness to work for many poor people if only they
were assured of the certainty of an income if they lose their jobs. This notwithstanding,
selectivity, by entailing the cessation of the benefit once one reaches the threshold, also
entails a structure of incentives favoring false positives, individuals who could work and
escape poverty, but find it more convenient to rely on the transfer.’

Finally, selectivity could weaken the propensity to redistribute. The reference
here is to the so-called paradox of Walter Korpi and Joakim Palme,'® according to whi-
ch selective transfers, as they are circumscribed to a sub-group of subjects, would not be
able to generate high levels of funding. If it were, the alleged redistributive superiority
of minimum income would disappear. Given a fixed budget, it is certainly indisputable

9 For a good summary of the empirical evidence on these data, see H. IMMERVOLL — S. JENKINS — S. KON1GS, Are Recipients of
Social Assistance “Benefit Dependent”? Concepts, Measurement and Results for Selected Countries, 1ZA Discussion Paper No. 8786, 2015.

10 W. Kore1 — J. PALME, The Paradox of Redistribution and Strategies of Equality: Welfare State Institutions, Inequality, and Poverty
in the Western Countries, in American Sociological Review, 63, 5, 1998, pp. 661-687.
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that minimum income has a greater redistributive effect compared to a measure that
requires the distribution of resources among all. If you have 1000 euros, it is one thing
to distribute it only to the poor and it is another to share it among all the citizens. The
dimensions of the budget, however, are important. The risk is that selective transfers,
benefiting a sub-set of subjects, and, moreover, of subjects with little voice, acquire
less resources than the universal ones which can, instead, rely on broader support and
which do not create a divide between “us” and “them”."

Second, administrative costs and risks of arbitrariness, paternalism, interferen-
ce with individual choices and overall questioning of equality of consideration and
respect are accentuated by the activation processes and by the use of sanctions. These
risks become all the more aggravated the more you move towards a “demanding” per-
spective. They also exist, however, in an “enabling” perspective. Just think of the practi-
ce of “taking in charge” the measure at the heart of the Italian minimum scheme. Such
a measure is grounded on a pact between public administrators, who have the respon-
sibility to offer the services needed to support employment, and beneficiaries of the
minimum income, who have the responsibility to activate themselves and eventually
to exit from poverty. Despite the reference to the pact, which alludes to the symmetry
between the contractors (as in the contractual tradition), the relationship is between a
party (the administrators of the program) which can provide sanctions and intervene in
the behavior of others, and another that must comply in order not to lose the income
necessary to live.

A further effect of feeling treated as a second-class citizen and, therefore, like
an object of stigma, is the onset of false negatives: poor people who do not demand

11 The paradox has lately been challenged by L. Kenworrtny, Progress for the Poor, Oxford, 2011 and 1. MARX — L. SALANAUSKAI-
TE — G. VERBIST, The Paradox of Redistribution Revisited: And That It May Rest in Peace?, Bonn, IZA Discussion Papers No. 7414, 2013,
who have confined its validity to a particular time (it wouldn't occur after the 90s) and to a restricted set of countries. A. MCKNIGHT, A fresh
look at an old question: is pro-poor targeting of cash transfers more effective than universal systems at reducing inequality and poverty?, London,
2015 and O. JacQues — A. NoEL, The case for welfare state universalism, or the lasting relevance of the paradox of redistribution, in Journal of
European Social Policy, 28, 1, 2018, pp.70-85, have, instead, confirmed its validity. In any case, the new countries contributing to challen-
ging the paradox include Italy, qualified as universal only in so far as lacking selective measures. But, the lack of selectivity does not make
a welfare system universal (on the contrary, as in the case of Italy, one can be lacking on both grounds). Furthermore, the countries having
the highest redistributive impact are those characterized by a strong dose of selectivity within universal transfers as in the perspective of
“targeting within universalism”. For a summary of the advantages of universal transfers, see E. GRANAGLIA, Farewel] to Universalism? Some
Introductory Remarks, in Politiche Sociali, 3, 2016, pp. 391-402.
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the transfers while having the right to it. Of course, non-access can derive from other
factors in addition to the stigma, primarily, from lack of information. Stigma, howe-
ver, counts. In this regard, it is worth recalling that in many European countries the
phenomenon of false negatives has reached almost half of the potential beneficiaries of
minimum income schemes.'?

These overall limits led Antony Atkinson," among others, and many decades
before Juliet Rhys Williams,'* to defend a basic income as a second-best solution for
the purpose itself of fighting poverty.

Lastly, minimum income is an eminently redistributive measure, which implies
an underestimation of the pre-distributive reasons for a fairer distribution of the com-
mon resources produced in the markets.

4. The case for hybridization

Given the coexistence of this set of desirable and undesirable aspects, a road to
explore, and which is still largely unexplored, is that of the hybridization between basic
income and minimum income. This would ensure, as much as possible, the positives
aspects of both measures, while minimizing the negative ones. In this perspective, the
first step could be to introduce a universal/quasi-universal child allowance. The auto-
matic and universal/quasi-universal specification of the allowance would avoid many
limits of selectivity: from the risks of arbitrariness, interference and overall violation of
equality of consideration and respect and, with them, wars among the poor, to those
of weakening the political sustainability of redistribution. At the same time, it would
greatly contribute to poverty reduction, the number of dependent children being one
of the primary causes of poverty. In Italy, the risk of poverty increases over the average

12 EMIN, Toward Adequate and Accessible Minimum Income Schemes in Europe. Analysis of Minimum Income Schemes and Road-
maps in 30 Countries Participating in the EMIN Project. Synthesis Report, European Union, Bruxelles, 2015.

13 A. ATKINSON, Inequality. What can be done?, Cambridge, 2015.

14 J. Ruys WiLLiaMS, Something to Look Forward to: A Suggestion for a New Social Contract, London, 1943.
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already after the first child.”

Minimum income would, then, intervene only in a residual way to cover the
holes that may still exist to the detriment of families with children and to support the
poor without children. Limiting the role of minimum income would, however, also
limit its problems. In this regard, as already indicated,'® the empirical evidence is very
robust in showing the advantages, in terms of redistributive impact, of “targeting wi-
thin universalism”, namely using selective transfers against poverty within universal/
quasi-universal policies.

Minimum income could then itself be designed to incorporate some elements
of basic income. For example, in addition to being available to all adults who live alone
(today, many countries place constraints in terms of age), minimum income could, as
occurs in Sweden, contemplate that adult children who do not study, but still live in
their family of origin, are considered as separate households in themselves. This means
both that, if poor, even these young people could receive the transfer and that their
incomes would not contribute to family income. The overall result is greater individua-
lization, exactly in the direction of basic income. In this perspective, the abolition or,
in any case, the downsizing of the equivalence scales could also be carried out: the as-
sumption would be that, due to the greater fragility of family relationships, one should
not assume the pooling of resources. Furthermore, even in the presence of equivalence
scales, the transfer could be shared between the two components, rather than going to
a representative of the couple, Finally, one could think of a double level of transfers:
an unconditional level, independent of work-related conditionality, and an additional
one, associated with the obligation to work."”

Do these contaminations not lend themselves, however, to risks of a4 hoc com-

15 Italy lacks a comprehensive system of child support, this latter being available only to those who have enough money to pay
taxes and thus enjoy children allowances or who are employees and thus enjoy the categorical transfers available to them. The poor can only
have some help for children up to three years (and the help is very limited). On this, see E. GRANAGLIA, Social Policies between Old and
New Inequality, in A. SCIALA, Italian Fiscal Policy Review, Roma, 2015.

16 See footnote 11.

17 For an interesting proposal in this direction, see C. SIRUGUE, Repemer les minimum sociaux. Vers une couverture
socle commune.
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binations reflecting the subjective preferences of those who support them?'® Given the
budgetary constraints, Van Parijs and Vanderborgh', for example, consider it very
difficult to ensure a decent level of basic income today. Yet, rather than embracing com-
promises such as those outlined here, they defend a basic income of reduced amount,
starting with a value around 15% of the GDP per capita of individual countries to
arrive over time to 25%.

The drawback is that granting a basic income of this amount remains costly
and leaves the poor very far from the poverty threshold. In Italy, for example, the relati-
ve poverty threshold is 812 euros, while the absolute one, for an individual between 18
and 59 years old, oscillates between 554.03 and 817.56 euros, depending on where one
lives. Fifteen percent of the GDP is around 260 euros per month. At the same time,
the Italian welfare system presents a plurality of shortcomings (from the increasing
difficulties to access the National Health Services to the lack of kindergartens in many
Regions and to the overall deficiencies in long-term care), which would be even more
difficult to tackle if we had to finance a basic income.

If this approach were indeed undertaken, seeking solutions, like the one here
presented, that can protect against poverty while trying to limit the many problems that
affect selective measures, seems desirable on the basis of social justice and efficiency.

18 I am grateful to Nicola Riva for having brought my attention on this question.

19 P. VAN Paryys — Y. VANDERBORGH, Basic Income. A Radical Proposal for a Free Society and a Sane Economy, 2017.
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1. Introduction
1.1. The international significance of the Italian Code of Criminal Procedure and
its sphere of influence

Since the second half of the twentieth century, few procedural reforms have had
such a remarkable impact as that of the Italian Code of 1988, which has raised wide-
spread interest among scholars across the world.! The act of surpassing the continental
century-old tradition and the strong acceptance of the values of the Common Law sy-
stem immediately aroused an exceptional interest in the Italian Code, which many com-
paratists viewed as a stimulating laboratory to test classical categories of the theory of the
criminal process.” For the first time in Old Europe there was, in fact, a sharp transition
from the inquisitorial to the accusatorial system.’ Likewise, there was a substantially
unprecedented introduction into a European system of principles that had always been
deemed incompatible with the sensitivity of the “Civil Law” criminal justice model,
such as patteggiamento (application of punishment upon request)* and inutilizzabilita
(unlawfully gathered evidence),” which were mainly inspired, respectively, by the An-
glo-American plea bargaining and exclusionary rules. Moreover, scholars in the field
soon realized that this historic turn allowed them to see, from a privileged perspective,
the reactions of courtroom operators to a sudden change of the modalities of judicial
ascertainment or, as in this case, of the actual mental approach to the idea of criminal ju-
stice. It was indeed possible, for instance, to assess the adaptive capacity of a “French-sty-

1 Among the first comments in the international literature, E. AMopio — E. SEwvaGal, An Accusatorial System in a Civil Law
Country: The 1988 Italian Code of Criminal Procedure, in Temple Law Review, 62, 1989, p. 1211; E. Amobio, Das Modell des Anklagepro-
zesses im neuen italienischen Strafverfabrensgesetzbuch, in Zeitschrift fiir die gesamte Strafrechtswissenschaft, 102, 1990, p. 171; L. FASSLER,
The Italian Penal Procedure Code: An Adversarial System of Criminal Procedure in Continental Europe, in Colombia Journal of Transnational
Law, 29, 1991, p. 245; W. T. P1zz1 — L. Mararioti, 7he New Italian Code of Criminal Procedure: The Difficulties of Building an Adversarial
Trial System on a Civil Law Foundation, in Yale Journal of International Law, 17, 1992, p. 1; A. M. STILE, Die Reform des Strafverfahrens in
Iralien, in Zeitschrift fiir die gesamte Strafrechtswissenschaft, 104, 1992, p. 429; M. L. VOLCANSEK, Decision-Making Italian Style: The New
Code of Criminal Procedure, in West European Politics, 13, 1990, p. 33.

2 For instance: J. T. Oca, Adversary and Adversity: Converging Adversarial and Inquisitorial Systems of Justice - A Case Study of the
Iralian Criminal Trial Reforms, in International Journal of Comparative and Applied Criminal Justice, 37, 2013, p. 31.

3 G. IueumiNatt, The Accusatorial Process from the ltalian Point of View, in North Carolina Journal of International Law
& Commercial Regulation, 35, 2010, p. 297.
4 See J. J. MILLER, Plea Bargaining and Its Analogues under the New Italian Criminal Procedure Code and in the United States:

Towards A New Understanding of Comparative Criminal Procedure, in New York University Journal of International Law & Politics, 22, 1989-
1990, p. 215; R. ORLANDI, Absprachen im italienischen Strafverfabren, in Zeitschrift fiir die gesamre Strafrechrswissenschaft, 116, 2004, pp.
120-123; R.a. Van Creave, An Offer You Can'’t Refuse? Punishment Without Trial in Italy and the United States: The Search for Truth and
an Efficient Criminal Justice System, in Emory International Law Review, 11, 1997, p. 419. The Italian choice has, in some way, influenced
the extension of negotiated criminal justice in Germany: U. BOGNER, Absprachen im deutschen und italienischen Strafprozessrecht, Verfahren-
sbeschleunigung durch die applicazione della pena su richiesta delle parti und das giudizio abbreviato, ein Modell fiir den kiinftigen deutschen
Strafprozef§?, Marburg, Elwert, 2000; M. FROMMANN, Regulating Plea-Bargaining in Germany: Can the Italian Approach Serve as a Model to
Guarantee the Independence of German Judges?, in Hanse Law Review, 5, 2009, p. 197.

5 T. ARMENTA DEU, La prueba ilicita (un estudio comparado), Madrid, 2011, p. 42; S. C. THAMAN, “Fruits of the Poisonous Tree”
in Comparative Law, in Southwestern Journal of International Law, 16, 2010, p. 333.
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le®” judge that was transformed into an impartial referee in a process that was managed
by defence and prosecution; of a public prosecutor who was used to holding a position
of supremacy during proceedings and was now placed at the same level of the accused
person’s lawyer; of a lawyer who could now, unprecedentedly, take part in evidence
gathering. This aspect played a significant role in ensuring the success of the change to
the regulations” and also in providing useful indications in view of possible reforms in
other systems.® It is thus not surprising that the Code (including preparatory studies
and the preliminary project)’ soon became the point of reference for the legislators of
countries that wished to leave the French model behind (from the investigating judge'’
to the freedom of proof)' or to introduce a concept of proceedings that steered away
from the authoritarian models similar to those of the previous Italian Code of 1930,
the fruit of fascism.!? The role the Code took, which could be defined as that of a
“model Code”, had profound effects not only in Central and South America,'® where

6 About this critical aspect of continental procedure: M. R. Damas$ka, Evidence Law Adrift, New Haven, 1997, p. 95.

7 On this issue, M. VOGLIOTTL, La “rhapsodie’: fécondité d’une métaphore littéraire pour repenser lécriture juridique contemporaine.
Une hypothése de travail pour le champ pénal, in Revue Interdisciplinaire d’Etudes Juridiques, 2001, p. 156.

8 See C. L1, Adversmy System Experiment in Continental Europe: Several Lessons ﬁom the Italian Experience, in J. Pol. & L., 1,
2008, p. 13; W. T. P1zz1, Lessons From Reforming Inquisitorial Systems, in Fed. Sent. R., 8, 1995, p. 42.

9 Portuguese legislators, for instance, took inspiration from the preliminary Italian project to write their new 1987 Code.

10 Even France has studied and still pays attention to Italy with regard to the role of the investigating judge, particularly in the

framework of the Reform Commissions that have recently considered the possible abolition of this role: S. GLEss et al., Regards de droit
comparé sur la phase préparatoire du procés, in V. MALABAT et al, La réforme du Code pénale et du Code de procédure pénale. Opinio Doc-
torum, Paris, 2009, p. 203. In Spain, the current debate on whether the role of the juez de instruccién ought to be abolished often makes
reference to the Italian Code as a positive approach to be imitated: ]. Burcos LADRON DE GUEVARA, Modelo y propuestas para el proceso
penal espariol, Sevilla, 2012, p. 11.

11 See J. PRaDEL, Criminal Evidence, in ]. F. NIJBOER & WiM J.J.M. SPRANGERS, Harmonisation in Forensic Expertise: An Inquiry
into the Desirability of and Opportunities for International Standards, Amsterdam, 2000, p. 441.

12 It may be useful to remember that the Code of criminal procedure is the only one among the “four Codes” (namely the Civil
Code, Code of Civil Procedure, Criminal Code and Code of Criminal Procedure) that was approved during the Republican era. The other
Codes, though modified and improved, still maintain the structure that was decided in the Fascist era, when they were approved.

13 M. LANGER, Revolution in Latin American Criminal Procedure: Diffusion of Legal Ideas from the Periphery, in American Journal
of Comparative Law, 55, 2007, p. 617. Amongst others, Chile and Brazil are two examples worth remembering. With regard to Chile, it
is sufficient to read the official report of the reform to understand how much influence the Italian Code has had on the work of the Com-
mission: Historia de la Ley N° 19.696 Establece Cédigo Procesal Penal, 12 de octubre del ano 2000, in Diario Oficial de fecha 31 de mayo de
2002, Santiago, 2002. As for the Brazilian expierience, see the recent publication A. PELLEGRINI GRINOVER, A reforma do Cédigo de Processo
Penal brasileiro. Pontos de contato com o direito estrangeiro, in P. Corso & E. ZANETTL, Studi in onore di Mario Pisani, Piacenza, 2010, II, p.
969. See also, for an updated overview of the various procedural systems in South America, T. ARMENTA DEU, Sistemas procesales penales.
La justicia penal en Europa y América, Madrid, 2012, p. 193.
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the Italian doctrine has often had remarkable influence,' but also in other parts of the
world where inspiration was drawn from the choices made by the Italian Code, which
must undoubtedly be acknowledged as having highly technical quality and bravery in
the modalities of transition from the inquisitorial to the accusatorial approach.
Numerous commissions studying the Italian system have “copied” the solu-
tions adopted by the 1988 Code and many works of individual scholars have paved
the way for transplants of the model abroad. One need only mention the Albanian,"”
Turkish and Croatian experiences, which show traces of influence of the Italian model.
It is also worth remembering the Chinese study Commissions that showed interest
in the Italian Code in view of their first systematic reform of 1996.'¢ Even single legisla-
tive solutions are (or have been) the object, as models, of comparative studies or analy-
ses of reform commissions across the world, from the incidente probatorio (special
evidentiary hearing) to the patteggiamento, from the giudizio abbreviato (summary
trial) to the giudice per le indagini preliminari (preliminary investigation judge), to

mention a few."”

1.2. True and false in the ways of representing the Italian model
When approaching the current Italian system, any simplistic classification ou-
ght to be avoided, such as the one that depicts the system as an “American-style” mo-

14 A. PELLEGRINT GRINOVER, A influéncia do direito italiano no Brasil, in Revista de la Chmara Italo-Brasileira de Comércio e Indu-
stria, 2005, p. 22.
15 On the issue of the new Albanian Code drawing inspiration from the Italian reform: B. Pavisi¢, Overview, in B. Pavisié « J.

PRADEL, Transition in Criminal Procedure Systems, Rijeka, 2004, p. XXXII. The same volume underlines how successful the figure of the
“preliminary investigation judge” has become across the whole of Eastern Europe (p. XLIX).

16 See M. Cut, Several Debated Issues During the Discussions on the Revision of the Criminal of the Criminal Procedure Law, in
Gongan Daxue Xuebao (Police University Academic Journal), 1995, p. 64; S. Liu — T. C. HALLIDAY, Recursivity in Legal Change: Lawyers and
Reforms of China’s Criminal Procedure Law, in Law & Social Inquiry, 34, 2009, pp. 911-919; L. LurAria, Quelques réflexions d’un observa-
teur européen sur le procés pénal chinois, in Cahiers de défense sociale, 2006, p. 123. On the last reform in 2012: J. CuEN, Criminal Law and
Criminal Procedure Law in the Peoples Republic of China, Leiden, 2013.

17 The following articles may be consulted: V. VLADIMIROVNA KHATUAEVA, “Plea Agreement” in Foreign and Russian Criminal
Procedure Law: Comparative Analysis, in Middle-East Journal of Scientific Research, 18, 2013, p. 1402; P. PIkAMAE, ltalian Criminal Pro-
cedure as a Possible Model for Reforming Estonian Criminal Procedure, in Juridica, II, 1999, p. 82; R. R. STRANG, “More Adversarial, but nor
Completely Adversarial”: Reforms of the Indonesian Criminal Procedure Code, in Fordham International Law Journal, 32, 2008, pp. 118-217,
about the importance of the concept of “preliminary investigation judge” in the reform Commission; T. WEIGEND, Reform Proposal on Dutch
Criminal Procedure. A German Perspective, in M. GROENHUIJSEN & Tiys Koonymans, The Reform of the Dutch Code of Criminal Procedure in
Comparative Perspective, Leiden, 2012, p. 160.
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del. Its interpretation is, on the contrary, rather more complex.

The introduction of new safeguards protecting the accused, for example, has
been surely determined by a sort of reaction to the authoritarian features of the old
Code rather than by the intention to adopt Common Law principles, even though
the Anglo-American model was viewed as the most “prestigious” by Italian jurists.' It
was therefore imperative, at that historic moment, to distance the system from the past
and reject whatever could be related to the inquisitorial system, even despite its actual
demerits."”

After all, the systems that were established in imitation of the accusatorial ar-
chetype did not, paradoxically, take inspiration from the actual set of norms that exi-
sted in England or the United States at the time, but rather from a sort of “timeless,”
abstract vision of their procedural devices. The result has hence been, for some aspects,
that the Italian criminal process bears some of the characteristics of the Anglo-Ameri-
can models of the past, rather than of the proceedings that are conducted today in An-
glo-American courtrooms.” The right to silence, for instance, is to some extent more
safeguarded in the Italian Code than in the current system in England, despite being its

18 E. GRANDE, Legal Transplants and the Inoculation Effect: How American Criminal Procedure Has Affected Continental Europe, in
American Journal of Comparative Law, 64, 2016, p. 583. On the importance of the prestigious nature of models for their circulation in the
comparative scenario: W. EwaLp, Comparative Jurisprudence (I1): the Logic of Legal Transplants, in American Journal of Comparative Law,
43,1995, p. 489; U. Marte1, Why the Wind Changed: Intellectual Leadership in Western Law, in American Journal of Comparative Law, 42,
1994, p. 195; A. WatsoN, Legal Transplants: An Approach to Comparative Law, Athens GA, 1993; W. WieGAND, The Reception of American
Law in Europe, in American Journal of Comparative Law, 39, 1991, p. 229.

19 That this was a reaction, partly ideological and partly emotional, has been underlined by many scholars, since the previous
system — though highly deficient — did not justify a complete demonisation. After all, one must not forget that many studies are even de-
scribing the inquisitorial system as offering remarkable safeguards to the accused despite the completely negative reputation it has gained:
M. R. Damaska, The Quest for Due Process in the Age of Inquisition, in American Journal of Comparative Law, 60, 2012, p. 919; D. Aran
SKLANSKY, Anti-Inquisitorialism, in Harvard Law Review, 122, 2009, p. 1639 and, in the French literature, A. ASTAING, Droiss er garanties
de laccusé dans le proces criminel d'ancien régime (XVI-XVIII siécle). Audace et pusillanimité de le doctrine pénale francaise, Aix-en-Provence,
1999.

20 There has certainly been acceptance of the approach in the criminal proceedings that emerged during the great season of the
American Supreme Court in the 1960s, under Warren’s presidency. See L. FASSLER, The Italian Penal Procedure Code: An Adversarial System
of Criminal Procedure in Continental Europe, in Columbia Journal of Transnational Law, 29, 1991, at 246. However, the true theoretical
coordinates lie on the traditional pillars of the adversarial process and, equally, they are well-rooted in the English Courts of the 1700s
(on this “hard core” of principles, which can still be taken as a model today: R. VoGLER, A World View of Criminal Justice, Hants, 2005,
p. 129).
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motherland.?! Similarly, hearsay evidence, which has inspired the Italian Code, differs
from what is practiced today in the USA.**

From a different perspective, it is also worth remembering those systematic
profiles that persist in the Italian model and can be markedly linked to the continental
tradition (the judge’s partial ex officio powers, rules on precautionary measures that
differ from the theory of bail), as well as those choices that have been affected by the
[talian historical parabola, which are incompatible with the Anglo-American tradition
(among others, the rejection of forms of discretion in prosecution). Against this back-
drop, however, there are also original solutions that were achieved by the reformers
in 1988 which cannot be viewed as the result of one single juridical experience. In
practice, there is no doubt that the Italian Code of criminal procedure has looked
to the tradition of Common Law, also as a symbolic, historic step away from the in-
quisitorial system that was established during the dictatorship. However, despite this
pre-packaged label, today’s system still bears the traces of a past that it has not rejected
completely?® and some theoretical concepts that have been formulated by single scho-
lars, whilst showing a strong connection with the fundamental values endorsed by the

21 As is known, the legislation related to the Irish issue has led to the Criminal Justice and Public Order Act of 1994 whereby
inferences against the accused could be drawn if the latter invoked the right to silence. Since then, to the present day, numerous norms
of similar caliber have succeeded one another, such as, amongst other: the Criminal Justice (Terrorism and Conspiracy) Act of 1998, the
Terrorism Act of 2000. See M. BERGER, Reforming Confession Law British Style: a Decade of Experience with Adverse Inference from Silence,
in Col. H. R. L. Rev., 31, 2000, p. 243; J. D. JACKSON, Interpreting the Silence Provisions: the Northern Ireland Cases, in Criminal
Law Review, 1995, p. 587; M. REDMAYNE, Rethinking the Privilege against Self-Incrimination, in Oxford Journal of Legal Studies, 27,
2007, p. 214.

22 Particularly in light of concrete judicial practices and some important judgments of the Supreme Court on the right to
challenge incriminatory witness evidence, including Crawford v. Washington 541 U.S. 36 (2004). See 1. Dexnis, 7he Rights to Confront
Witnesses: Meaning, Myths and Human Rights, in Criminal Law Review, 4, 2010, p. 255; H. Lat Ho, Confrontation and Hearsay: A Critique
of Crawford, in International Journal of Evidence & Proof; 8, 2004, p. 147; L. HEFFERNAN, Calibrating the Right to Confrontation, in Inter-
national Journal of Evidence & Proof, 20(2), 2016, p. 103.

23 A recent overview with a comparative analysis with the other European systems is provided by S. RUGGERI, Personal Liberty in
Europe. A Comparative Analysis of Pre-Trial Precautionary Measures in Criminal Proceedings, in S. RUGGER, Liberty and Security in Europe. A
Comparative Analysis of Pre-trial Precautionary Measures in Criminal Proceedings, Osnabriick, Gottingen, 2012, p. 185. See M. Giaruz — I,
SpaGNOLO, Reasonable Length of Pre-trial Detention: Rigid or Flexible Time Limits? A study on Italy from a European Perspective, in European
Criminal Law Review, 3, 2013, p. 220.

24 For G. J. MIRABELLA, Scales of Justice: Assessing Italian Criminal Procedure Through the Amanda Knox Trial, in Boston University
International Law Journal, 30, 2012, p. 229, the inquisitorial roots of the Italian system still prevail.
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European Convention of Human Rights.”* Indeed, the Code is a body of sources and
influences that have made it an unprecedented laboratory that could help test the pos-
sible balances between the Anglo-American and European legal worlds.

It is a fundamental model for scholars across the world at a historical mo-
ment when England and the United States are looking to the process occurring in the
old continent® to redress the faults of a system that is too linked to a partisan®” and
negotiated® vision of justice. At the same time, many European and non-European
States are trying to stray from the distortions of an approach that is aimed at finding
a material truth at all costs® to the detriment of the safeguards established to protect
the accused.”® Thirty years after the great reform, it may be useful to look into the
reactions that were triggered by the introduction of the new criminal justice system
and its subsequent evolutions brought about by Supreme Court’s decisions and by
legislative reforms.

The third part of this essay focuses on the analysis of the criminal justice system
that is in force in Italy today.

25 On the criminal trial in an international human rights context, S. SUMMERS, Fair Trials: The European Criminal Procedural
Tradition and the European Court of Human Rights, Oxford and Portland, Hart, 2007; S. TreCHSEL, Human Rights in Criminal Proceedings,
Oxford, 2005.

26 “A quasi-inquisitorial system of justice, patterned after the revised Italian Code of Criminal Procedure, would provide a more
fair, equitable distribution of justice while also promoting the goal of seeking truth in the criminal justice system” (R. LawsoN Mack),
Its Broke So Lets Fix It: Using a Quasi-Inquisitorial Approach to Limit the Impact of Bias in the American Criminal Justice System, in Indiana
International & Comparative Law Review, 7, 1996, p. 67.

27 W. T. Przz1, Trial without Truth. Why Our System of Criminal Trials Has Become an Expensive Failure and What We Need to
Rebuild It, New York, 1999.

28 See R. . Burns, 7he Death of the American Trial, Chicago, 2009; M. GALANTER, The Vanishing Trial: An Examination of Trials
and Related Matters in Federal and State Courts, in Journal of Empirical Legal Studies, 1, 2004, p. 459.

29 E. GRraNDE, Dances of Criminal Justice: Thoughts on Systemic Differences and the Search for the Truth, in J. Jackson, M. Lan-
GER & P TiLLERs, Crime, Procedure and Evidence in Comparative and International Context. Essays in Honour of Professor Mirjan Damaska,
Oxford and Portland, 2008, p. 145; T. WEIGEND, Should We Search for the Truth, and Who Should Do it?, in North Carolina Journal of
International Law and Commercial Regulation, 36, 2011, p. 389.

30 On the current relationship between common Law and civil Law systems in the field of criminal justice, in the light of the
general path of convergence, see J. D. JACKSON — S. SUMMERS, The Internationalisation of Criminal Evidence. Beyond the Common Law and
Civil Law Traditions, Cambridge, 2012; M. JiMeNo-BULNES, American Criminal Procedure in a European Context, in Cardozo Journal of
International & Comparative Law, 21, 2013, p. 409.
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2. Genesis, extent and evolution of the great 1988 reform
2.1. The new Code of Criminal Procedure

Since the Italian Republican Constitution came into force in 1948, the pro-
blem of reforming the Code of Criminal Procedure of 1930 (so called Rocco Code)
has been at stake. The Rocco Code was indeed a product of fascism and reflective of a
traditionally inquisitorial criminal justice system.’!

The new Constitution overturned the ideological postulates typical of the fa-
scist regime and placed the individual at the heart of the justice system. The Consti-
tution thus expressly recognized a series of fundamental rights to the accused person
(personal liberty in Article 13;* the right to defence in Article 24;% the right to a lawful
judge in Article 25%) and ratified — despite the confused formulation — the presump-
tion of innocence, placing the burden of proof on the prosecution (Article 27, par. 2).%
After a decade of small changes made to the Rocco Code by Parliament (Law no.
517/1955), in the early Sixties two processes were set in motion. On one hand, the
Constitutional Court acted to eliminate the norms of the Code that clashed with the
above-mentioned constitutional principles and to provide greater protection to the
accused in the pre-trial phase; on the other hand, an intense doctrinal debate on the
reform of the Code of Criminal Procedure began, with the aim of leaving behind a
criminal-procedure system built by a totalitarian regime and bringing Italy’s criminal
justice system in line with liberal democratic political structures. Parliament approved

31 For more information on the Iralian 1930 Code, see L. E DeL Duca, An Historic Convergence of Civil and Common Law
Systems. Ttalys New ‘Adversarial” Criminal Procedure System, in Dickinson Journal of International Law, 10, 1991, pp. 73-75-81; G. ILLumi-
NATI, The Frustrated Turn to Adversarial Procedure in Italy (Italian Criminal Procedure Code of 1988), in Washington University Global Studies
Law Review, 4, 2005, p. 567.

32 According to Art. 13 Italian Constitution “I. Personal liberty is inviolable. 2. No one may be detained, inspected or searched
nor otherwise subjected to any restriction of personal liberty except by order of the Judiciary stating a reason and only in such cases and in
such manner as provided by the Law. 3. In exceptional circumstances and under such conditions of necessity and urgency as shall conclu-
sively be defined by the Law, the police may take provisional measures that shall be referred within 48 hours to the Judiciary for validation
and which, in default of such validation in the following 48 hours, shall be revoked and considered null and void. 4. Any act of physical
and moral violence against a person subjected to restriction of personal liberty shall be punished. 5. The Law shall establish the maximum
duration of preventive detention.”

33 According to Art. 24, par. 2, It. Const. “Defence is an inviolable right at every stage and instance of proceedings.”

34 According to Art. 25, par. 1, It. Const. “No one may be removed from the lawful court previously established by Law.”

35 According to Art. 27, par. 2, It. Const. “The accused person shall be considered not guilty until a final judgment has been
passed.”
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a first enabling act in 1974; due to the terrorist threat of the time, however, the decree
was never implemented.* In 1987 a second enabling act was approved whereby the
Government committed to adopting a Code of Criminal Procedure that “ought to
implement the principles of the Constitution and conform to the norms of interna-
tional conventions ratified by Italy on the rights of the individual and on the criminal
process.” It also had to “introduce in the criminal process the features of the accusa-
torial system”, according to a series of fundamental principles defined in the enabling
act.”” In October 1989, the new Code of Criminal Procedure came into force, which
“represented the most serious attempt to transfer adversarial criminal procedures into
an inquisitorial jurisdiction since 1791, when the French attempted to import the En-
glish system during the heat of the Revolution.’®” Indeed, many Italian legal scholars
talked of a “revolutionary turn®” and it was recognised that “no other country with a
continental system, including Japan, can compare with the Italian’s reform with respect
of depth and strength of the reform.*”

2.2. The rugged path of the new system: the inquisitorial reaction to the new Code
and the amendment of Article 111 of the Constitution.

Despite the mentioned scientific enthusiasm, the practical implementation of
the new Code has followed a rugged path:*' the ambitious relinquishment of the in-

36 R. LawsoN MAck, Its Broke So Let’s Fix It: Using a Quasi-Inquisitorial Approach to Limit the Impact of Bias in the American
Criminal Justice System, 1996, p. 86.

37 On the accusatorial model from an Italian perspective G. ILLumiNari, The Accusatorial Process from the Italian Point of View,
2010, at 310; M. Panzavorta, On hearsay and beyond: is the Italian criminal justice system an adversarial system?, in International Journal of
Human Rights, 20, 2016, p. 617.

38 M. LANGER, From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the Americanization Thesis in
Criminal Procedure, in S. C. TaaMAN, World Plea Bargaining. Consensual Procedures and the Avoidance of the Full Criminal Trial, Durham,
2010, p. 60. See also E. AMobi1o — E. SEwvacar, An Accusatorial System in a Civil Law Country: The 1988 Italian Code of Criminal Procedure,
1989, p. 1211,

39 G. IucumiNatt, The Frustrated Turn to Adversarial Procedure in Italy (Italian Criminal Procedure Code of 1988), 2005, at 571;
M. PaNzAVOLTA, Reforms and Counter-Reforms in the Italian Struggle for an Accusatorial Criminal Law System, in North Carolina Journal of
International Law & Commercial Regulation, 30, 2005, p. 577.

40 C. Ly, Adversary System Experiment in Continental Europe: Several Lessons from the Italian Experience, 2008, at 20.

41 M. EaBri, Theory versus Practice in Italian Criminal Justice Reform, in Judicature, 77, 1994, p. 211; J. T. OGG, ltalian Criminal
Trials: Lost in Transition? Differing Degrees of Criminal Justice Convergence in Italy and Australia, in International Journal of Comparative and
Applied Criminal Justice, 36, 2012, p. 229.
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quisitorial tradition and the introduction of a rather accusatorial system brought about
a crisis of rejection. Despite being the fruit of the work of the best professors and the
most learned legal experts, the Code aroused distrust in some Italian judges and public
prosecutors since the beginning and so some of its provisions in favour of the accused
have been distorted by the application of the law.*

Indeed, many judges, who were used to the old 1930 system where the judge
was the driving force of the adjudication and the defence had limited powers, ill-adap-
ted to the new roles assigned by the reform of the criminal justice system. The same
can be said about the interpretation of the new role of public prosecutors.® It can be
stated that the impact of the practical implementation of the reform was in some way
underestimated by the reformers who perhaps did not take into account one of the
fundamental rules of the criminal justice system. As the most attentive comparatists
remark, using a metaphor taken from music, replacing the musical score is generally
not enough if the instruments and the musicians remain the same.*

The consequence has thus been that judicial life has been filled with deviating
practices, sometimes aimed at not applying some norms, and that judges raised many
questions of constitutional legitimacy. The Constitutional Court accepted them:® at
a time of major attacks by organized crime,* the need for an efficient criminal justice

42 See R. MONTANA, Adversarialism in Italy: Using the Concept of Legal Culture to Understand Resistance to Legal Modifications and
its Consequences, in European Journal of Crime, Criminal Law & Criminal Justice, 20, 2012, - 99 and Procedural tradition in the Italian
Criminal Justice System. The Semi-adversarial Reform in 1989 and the inquisitorial cultural resistance to adversarial principles, in International
Journal of Evidence & Proof, 20(4), 2016, p. 289.

43 Some authors believe that another factor to be taken into consideration would be a political interpretation of their role
on the part of many public prosecutors: M. R. FERRARESE, Penal Judiciary and Politics in Italy, in Global Jurist Topics, 1, 2001, p. 1535.
On the regulations establishing the role of the public prosecutor in Italy: M. CaiaNieLro, 7he ltalian Public Prosecutor: An Inquisitorial
Figure in Adversarial Proceedings?, in E. LuNa & M. WAaDE, The Prosecutor in Transnational Perspective, Oxford, 2011, p. 250;
G. IrLumiNart, The Role of the Public Prosecutor in the Italian System, in P TAK, lasks and Powers of the Prosecution Services in the EU
Member States, Nijmegen, 1, 2004, p. 303; S. RUGGERI, [nvestigative and Prosecutorial Discretion in Criminal Matters: The Contribu-
tion of the lralian Experience, in M. CaianieLro — J. S. HopaGsoN, Discretional Criminal Justice in a Comparative Context, Durham,
2015, p. 59.

44 M. R. Damaska, The Uncertain Fate of Evidentiary Transplants: Anglo-American and Continental Experiments, in American
Journal of Comparative Law, 45, 1997, pp. 839-849.

45 See M. PanzavorTa, Reforms and Counter-Reforms in the Italian Struggle for an Accusatorial Criminal Law System, 2005.

46 See E. CreeGaN — C. J. Harrierp, Creeping Adversarialism in Counterterrorist States, in Connecticut Journal of International

Law., 29,2013, at 22; S. Marrer — I. MERZAGORA BETSOS, Crime and Criminal Policy in Italy: Tradition and Modernity in a Troubled Coun-
try, in European Journal of Criminology, 4, 2007, pp. 461-471.
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arose once more and the tip of the scale shifted again from the “due process model” to
the “crime control” model.¥” Hence, a proper counter-reformation was launched: in
the name of the principle styled as “non-dissipation of evidence,”®” the Constitutional
Court first and then the legislature dismantled the principle of separation between the
preliminary phase and the trial, which was the architrave of the new process.’

Paradoxically, the Code that had been created to implement the constitutional
principles was dismantled by the Constitutional Court in favour of other constitutio-
nal standards.”

In order to react to this step back to the past, Parliament amended Art. 111 of
the Constitution;’! reafirming strongly the principle of adversarial adjudication that

formed the basis of the 1988 Code.”” With this reform, the principles of fair trial

47 Reference is made to the classic distinction proposed by H. L. PacKER, Two Models of the Criminal Process, in University of
Pennsylvania Law Review, 113, 1964, p. 1.

48 Which is “a novel disguised version of the “material truth” principle at the root of Continental criminal justice™:
E. Amobio, The accusatorial system lost and regained: reforming criminal procedure in Italy, in American Journal of Comparative Law, 52,
2004, pp. 489-493.

49 C. Ly, Adversary System Experiment in Continental Europe: Several Lessons from the Italian Experience, 2008, at 17; S. P. Frec-
CERO, An Introduction to the New Italian Criminal Procedure, in American Journal of Criminal Law, 21, 1994, p. 345; E. GRaNDE, Italian
Criminal Justice: Borrowing and Resistance, in American Journal of Comparative Law, 48, 2000, pp. 227-238; M. PANzAvVOLTA, Reforms and
Counter-Reforms in the Italian Struggle for an Accusatorial Criminal Law System, 2005; W. T. P1zzi — L. Marar1o11, The New Iralian Code of
Criminal Procedure: The Difficulties of Building an Adversarial Trial System on a Civil Law Foundation, 1992; W. T. P1zzt — M. MONTAGNaA,
The Battle to Establish an Adversarial Trial System in Italy, in Michigan Journal of International Law, 25, 2004, p. 429.

50 L. MaraF10TL, Jtalian Criminal Procedure: A System Caught Between Two Traditions, in J. JacksoN, M. LANGER & P. TILLERS,
Crime, Procedure and Evidence in Comparative and International Context. Essays in Honour of Professor Mirjan Damaska, Oxford and Port-
land, 2008, at 85.

51 This evolutional parabola is analysed by E. AMob10, 7he accusatorial system lost and regained: reforming criminal procedure in
Iraly, 2004, at 489; E. GRANDE, [talian Criminal Justice: Borrowing and Resistance, 2000; W.T. P1zz1 — M. MONTAGNA, The Battle to Establish
an Adversarial Trial System in Italy, 2004.

52 Art. 111 It. Const. the following paragraphs have been added: “1. The judicial function should be carried out according to the
principle of due process of Law. 2. Every trial should be carried on giving the parties the right to offer evidence or counterproof and coun-
terarguments against unfavourable evidence, on equal standing in front of an impartial judge. The Law guarantees the reasonable length of
the trial. 3. In the criminal trial the Law guarantees that everyone charged with a criminal offence should be privately informed as soon as
possible of the nature and cause of the accusation against him; that the accused should be assured to have adequate time and facilities for
the preparation of his defence; that the accused should be allowed the opportunity, before the judge, to examine or to have examined any
witnesses against him; that the accused have the right to have favourable witnesses summoned for being examined at trial on an equal basis
with the prosecution, as well the right to produce other evidence in his favour; that the accused have the free assistance of an interpreter
if he cannot understand or speak the language used in court. 4. The criminal trial is based on the principle that evidence should be heard
in front of the parties and each party should be able to offer contrary evidence and to challenge opposing evidence. The accused person’s
guilt shall not be proved on the basis of statements made by the person who deliberately chose not to be examined by the accused or his
lawyer. 5. The Law regulates cases in which evidence is not presented in a manner such that the accused may challenge the evidence at trial
by reasons of the accused person’s consent or of an objective impossibility or of a proved unlawful conduct”.
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upheld by Art. 6 of the European Convention of Human Rights (hereinafter referred
to as the ECHR) were expressly adopted. In the following years, the CCP underwent
other modifications aimed at implementing the said principles and restoring — and, in
some respects, improving - its original structure.

In particular, Law no. 63 of 2001 strengthened the right to confrontation with
the adverse witnesses and limited the application of the right to silence by reducing the
incompatibility to witness and by introducing “assisted testimony”. After twenty five
years of theoretical elaborations that led to the 1988 reform, more than eighty changes
have been made to the Code in the following thirty years; one of the last of which is
the so-called “Orlando Reform,” which modified thirty-nine Articles.

2.3. Some externals factors overlooked in the construction of the Code

The difficulty of implementing, over the years, the project conceived by the re-
formers is related to different and more profound causes than to the dynamics hitherto
described: the reasons, so to speak, are to be found “outside the Code.”*” In particular,
it was the lack of a parallel reform of the Judiciary that hindered the practical and efh-
cient implementation of the values of the accusatorial system. The judge’s impartiality
and the levelling of roles between defence and prosecution, though fully affirmed and
safeguarded by the articles of the Code, were bound to become vulnerable in a system
that favoured the same career for the prosecuting authority and the judging authority,
where, basically, the public prosecutor and the judge are colleagues, they can, so to
speak, exchange their jobs during their professional careers, and most of the time they
work in the same offices, thus in close contact with one another.”® These circumstances
are anything but banal, and may mitigate the adversarial approach of the system.*

53 E. Amobro, The accusatorial system lost and regained: reforming criminal procedure in Italy, 2004, at 496; G. ILLUMINATI,
The Frustrated Turn to Adversarial Procedure in Italy (Iralian Criminal Procedure Code of 1988), 2005, at 576; W. T. P1zz1 — M. MONTAGNA,
The Battle to Establish an Adversarial Trial System in Italy, 2004, at 460.

54 Clearly, sociological and cultural features of the Italian society also ought to be considered: D. NELKEN, Zélling Difference: Of
Crime and Criminal Justice in Italy, in D. NELKEN, Contrasting Criminal Justice: Getting from Here to There, Aldershot, 2000, p. 233.

55 M. LANGER — D. A. SKLANSKY, Prosecutors and Democracy: A Cross-National Study, Cambridge, 2017.

56 On this opinion, see L. MARAF10TI, [talian Criminal Procedure: A System Caught Between Two Traditions, in J. JACKSON, M.

LANGER & P TILLERS, Crime, Procedure and Evidence in Comparative and International Context. Essays in Honour of Professor Mirjan
Damaska, 2008, at 95.
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Indeed, it is misleading to believe that at the “boutique” of foreign law you can
purchase only some of the items available in one specific model: any partial and confu-
sed import of the original structure may prevent reaching the desired effects.”

This is what has occurred with the Italian experience where the system of sa-
feguards with an accusatorial imprint should have been flanked by a mitigation of the
principle of compulsory prosecution, which, by nature, sets into motion a large mass
of proceedings that can be hardly managed, thus causing an unacceptable delay in the
justice system.’® Moreover, special proceedings, which are necessary to ensure that trials
are conducted solely for those cases that do require further analysis, have turned out to
be of little attraction to the accused persons who, despite the existence of strong pro-
of of guilt, are tempted to go to trial in the hope that their offence may no longer be
prosecutable because of the statute of limitations, which in Italy is conceived in a com-
pletely different way compared to the other systems.”” The limited application of ne-
gotiated justice, after all, hinders the effective functioning of the accusatorial model.’
In addition, the civil party and the system of appellate remedies are residues of the con-
tinental tradition (markedly French) which have not excelled in terms of compatibility
with the accusatorial choice made.®' From another perspective, the enthusiasm for the
adversarial process has, in some way, brought about a stereotyped vision of the “chal-
lenge” between prosecution and defence that resulted in an inadequate consideration
of other subjects involved in the management of justice, such as for example the victim,

57 With this view, M. R. DaMASKa, The Uncertain Fate of Evidentiary Transplants: Anglo-American and Continental Experiments,
1997. See also J. D. JacksoN, The Effect of Human Rights on Criminal Evidentiary Processes: Towards Convergence, Divergence, or Realign-
ment?, in Modern Law Review, 68, 2005, p. 737, who underlines that legal transplants sometimes do not have the intended effects, citing
Italy as an example

58 A wide range comparative analysis is performed by Y. Ma, Prosecutorial Discretion and Plea Bargaining in the United States,
France, Germany, and Italy: A Comparative Perspective, International Criminal Justice Review, 12, 2002, pp. 22-40.

59 See N. Boart, On the Efficiency of Penal Systems; Several Lessons from the Italian Experience, International Review of Law ¢ Eco-
nomics, 17, 1997, p. 115. An aspect that ought to be taken into account is also that the criminal Code, as mentioned above, still dates back
to 1930: though amply modified and rendered compliant with the Constitution over the years it clearly reflects an approach to criminal
justice that does not fully conform to that of the Code of Criminal Procedure of 1988.

60 Similarly, G. ILLomiNart, The Frustrated Turn to Adversarial Procedure in Italy (Iralian Criminal Procedure Code of 1988), 2005.
61 These issues can be further studied in the publications that analyse the Italian Code as a whole: V. Cirese — V. Bertuccr, The
New Italian Criminal Procedure for Foreign Jurists, Rome, 1993; P. Corso, ltaly, in CHRis VAN DEN WYNGAERT, Criminal Procedure Systems

in the European Community, 1993, p. 223; S. P. FRECCERO, An Introduction to the New Italian Criminal Procedure, 1994; A. PERRODET,
The Italian System, in M. DELMAS-MARTY & J. R. SPENCER, European Criminal Procedures, Cambridge, 2005, p. 348.
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who is rather forgotten in the balances of the Code.®* A critical issue has been the in-
troduction by the legislature of new norms solely for proceedings concerning organized
crime: a parallel way of fact-finding and performing investigations has progressively
taken shape, with less guarantees and no compliance with the philosophy of 1988.

A last aspect concerns the model of precautionary measures, which, not
surprisingly, has undergone continuous modifications over the past decades (the last
one in 2018). The system — which was meant to enhance as much as possible the
presumption of innocence — has fallen far short of its objectives, due to the excessive
slowness of proceedings® and the incomplete assimilation of the rule that defines free-
dom as the ordinary status while awaiting judgment. Almost half of prisoners in Italian
jails are accused persons who, often, stay in prison for an unreasonable period of time.
Understandably, this circumstance has created an imbalance also in the penitentiary
system, becoming the main cause of prison overcrowding, a problem on which the
European Court of Human Rights has taken a firm stance.®

2.4. Changes deriving from the transposition of European stimuli

As we have seen, during the Nineties and at the beginning of 2000, the Italian
system underwent important adjustments due to the inquisitorial counter-reform first,
and then due to the reaffirmation of the principles of the accusatorial system in the
Constitution. This evolution of the system was flanked by two other important reforms
aimed at completing the 1988 reform from an accusatorial viewpoint. The first one was
the Law that introduced a well-constructed system of defence investigations (Law 397

62 M. Cuiavario, The Rights of the Defendant and the Victim, in M. DELMAS-MARTY & J. R. SPENCER, European Criminal Proce-
dures, p. 543; L. LUPARIA, Reflexiones sobre el estatuto de la victima en el proceso penal italiano, in Revista de Derechos Fundamentales, 2012,
p- 99. For comparative remarks on the status of the victim of crime in the Italian, French and Spanish system see the volume L. LurARria,
Victims and Criminal Justice. European standards and national good practices, Milano and Padova, 2015.

63 See G. D1 CHIARA, [taly, in S. RUGGERL, Liberty and Security in Europe. A Comparative Analysis of Pre-trial Precautionary Mea-
sures in Criminal Proceedings, 2012, at 121. On preventive detention, see M. PELISSERO, The Doppio Binario in ltalian Criminal Law, in M.
CAIANIELLO & M.L. CORRADO, Preventing Danger. New paradigms in criminal justice, Durham, 2013, p. 107.

64 More than once Italy has been sanctioned by the European Court of Human Rights. Among the most recent decisions:
ECHR, 26 November 2013, Francesco Quattrone v. Italy; ECHR, 6 March 2012, Gagliano Giorgi v. Italy; ECHR, 16 October 2007, Capone
and Centrella v. Italy

65 ECHR, 8 January 2013, Torreggiani and others v. Italy (the “pilot” judgment condemns Italy for inhuman and degrading
treatment in overcrowded jails).
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0f 2000) and the other was the Law that limited the Public Prosecutor’s right to appe-
al and introduced in the code the beyond-any-reasonable-doubt evidentiary standard
(Law 46 of 2006).%°

Over the past twenty years, other changes have occurred, which have stemmed
from two different guiding principles.

The first principle underlies reforms inspired from the concept of “crime con-
trol.”” Among these reforms it is worth mentioning those deriving from the need to
make proceedings more efficient and from the necessity to give an immediate answer to
criminal phenomena that were considered alarming. In this framework, the following
were introduced: the Justice of the Peace to deal with minor cases (legislative decree
274 of 2000), the single first instance judge with the abolition of the “prerore” (Law
479 of 1999), a wider application of plea bargaining (from two to five years of impri-
sonment) (Law 134 of 2003), a nearly compulsory detention system for more severe
offences (decree Law decree 11 of 2009).

The second principle underlying the evolution of the Italian criminal justice
system is linked to a new event, that of the increasing integration of the Italian sy-
stem into the European one, with reference to the so-called “large Europe” (that is the
Council of Europe) on one hand, and the so-called “small Europe” (that is the Europe-
an Union) on the other.

With regard to the former, the Italian system has opened up to the conventio-
nal system with a series of decisions by the Constitutional Court®® which have establi-
shed that the ECHR norms, as interpreted by the Court in Strasbourg, are superior in
rank to ordinary laws because they integrate the constitutional parameter. Therefore,
the national criminal justice system has to adjust to the binding indications that come
from Strasbourg: national judges are to provide a conventionally-oriented interpreta-
tion of national norms® and Parliament must adopt the necessary legislative changes

66 See infra, § 3.5.

67 See H. L. PACKER, Tiwo Models of the Criminal Process, 1964.

68 See Corte costituzionale, 22 October 2007, n 348; Corte costituzionale, 24 October 2007, n. 349; Corte costituzionale, 26
November 2009, n. 311; Corte costituzionale, 4 December 2009, n. 317

69 See infra, § 3.4.
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to adapt the domestic system to the standards set by the European Court. Of the legi-
slative changes worth mentioning is the historic reform with which Italy has removed
the proceeding in absentia (Law 67 of 2014): a reform ultimately brought about by
decisions holding against Italy in the Sejdovic and Somogyi” cases. Secondly, reference
must be made to legislative decree no. 159 of 2011, regulating the application of pre-
ventive measures in the first instance and in the instances of appellate remedies, which
transposed the judgments of the Court of Strasbourg on the right to have a public
hearing.”!

With regard to the restriction of personal liberty, the Italian Parliament respon-
ded to the heavy censure contained in the judgment Torreggiani v. Italy by reducing
the area of application of precautionary detention in jail, establishing that it can only
be adopted in the event of offences that are punishable with a maximum term excee-
ding five years (and no longer four) (Art. 280, par. 2) and increased the penalty limits
within which enforcement of the conviction and use of measures other than detention
may be suspended (decree Law 78 of 2013). With regard to the demands made by the
“small Europe”, reference must be made to the changes stemming from the imple-
mentation of European Union directives. In 2014, the Italian Government adopted at
least two reforms with this aim: legislative decree no. 32, aimed at implementing “the
First EU Fair trial Law,’?” that is Directive 2010/64/EU, of 27 October 2010, and
decree no. 101, aimed at implementing Directive 2012/13/EU, of 22 May 2012.7
The need to transpose the euro-unitary law has been met by taking various actions whi-
ch have strengthened, over the past few years, the position of the victim of the offence.
The Italian legislator has excluded that the victim may take on the status of party in the
proceedings, but he has progressively recognized the victim a wider set of rights, such
as the right to information, assistance and participation.”

70 See infra, § 3.3

71 ECHR, 13 November 2007, Bocellari and Rizzav. Italy; ECHR, 8 July 2008, Perre v. Italy; ECHR, 5 January 2010, Bongiorno
v. Iraly; ECHR, 2 February 2010, Leone v. Iraly; ECHR, 17 May 2011, Capitani and Campanella v. Italy.

72 See S. LunFORD, European Parliament, debate, 14 June 2010.

73 See infra, § 3.3.

74 See infra, § 3.3
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3. A reading guide to the current Italian criminal justice system
3.1. The subjects of the criminal proceedings

The Italian Code has a clear structure. It is divided into two parts: the “static”
one and the “dynamic” one. The first part (Books I, II, III, IV) deals with those aspects
of the criminal process that could be considered “independent” from the actual proce-
dure and sets out “functional” notions and elements to the procedure itself. The second
part (Books V, VI, VII, VIII, IX, X, XI) regulates the development of the proceedings
through the different stages. It may be convenient to start the analysis from the first
book of the Code, which sets out who the subjects of the criminal process are. This
book has introduced some important new elements compared to the past version.

With reference to the public subjects involved in the process, the Code has
adopted the principle of making a clear distinction between the functions of the prose-
cution and those of the judges.” To this end, the Code has first and foremost eliminated
one of the most negative symbols of the inquisitorial model, that is the investigating
judge (giudice istruttore). An ambiguous figure who was, at the same time, both a judge
and an investigator: he had wide decision-making and investigative powers and had to
provide evidence in order to discover the “Truth ” (Article 299 of the 1930 CCP).

In the preliminary phase, the functions of guarantee are assigned to a new type
of judge, the “preliminary investigation judge” (giudice per le indagini preliminari),
who only intervenes when the law provides for it, i.e., essentially in three cases: firstly,
to adopt measures restricting a person’s fundamental rights (precautionary detention,
house arrest, prohibition to leave the country, obligation to appear before the criminal
police, interception of communications, etc.) (Arts. 267, 279); secondly, to impartially
verify if the Public Prosecutor acted in compliance with investigation deadlines and
with the mandatory nature of the prosecution (Art. 408); finally, in the exceptional
cases where evidence must be collected immediately in the special evidentiary hearing
— e.g. testimony of a dying person (Art. 392). In all these cases the preliminary investi-
gation judge only intervenes when one of the parties — generally the Public Prosecutor

75 See E. Amobio, The accusatorial system lost and regained: reforming criminal procedure in Italy, 2004, p. 490; G. ILLUMINATI,
The Accusatorial Process from the Italian Point of View, 2010, p. 311.
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— requests it and makes a decision on the basis of the information given by the parties,
because he has no dossier of his own. One can easily note that, in this way, the legisla-
tor has willingly created a powerless figure, an “unarmed judge” without file — a judge
whose role has been outlined to be substantially different from that of the investigating
judge. Secondly, the Code has transformed the role of the Public Prosecutor in the pro-
cess. The inquisitorial tradition of the Public Prosecutor being a neutral quasi-judicial
figure with wide decision-making powers on personal liberty has been relinquished; he
is now conceived as a party in the proceedings, who is responsible for the investigation
(Article 326) and for the prosecution (Articles 50, 405).7

The Code gives the Public Prosecutor an active role as a leader of preliminary
investigations. Firstly, the Italian Public Prosecutor can actively search information
relating to the offence (notitiae criminis), and not just passively receive information
provided by the police (Art. 330). Secondly, when he finds or receives a report of a
criminal offence, he leads the investigations and directs the criminal police (Art. 327).

Upon conclusion of investigations, the Public Prosecutor continues to be
bound by the compulsory prosecution principle (Art. 112 of Italian Constitution).”
The rule whereby the Public Prosecutor is obliged to exercise criminal action if investi-
gations lead to believe that a criminal act has been committed is aimed at preventing
any opportunistic assessment on the part of the Public Prosecutor: on conclusion of the
investigations, he must only express a fact- and law-based judgment, which appears to
be similar to what is expressed by the judge. During investigations, however, the Public
Prosecutor exercises wide discretionary powers. Firstly, with regard to the development
of investigations, he may decide to perform certain investigations and not other, whe-
never there are reasoned functional needs. Secondly, with the new Code, compulsory
prosecution takes place at the end of investigations.

Therefore, there is no automatic consequential connection between the notitia
criminis and the proceedings: Art. 125 of the Provisions for the implementation of

76 See A. PERRODET, 7he Italian System, in M. DELMAS-MARTY & J. R. SPENCER, European Criminal Procedures, p. 361.

77 See A. D1 Amaro, Criminal Law in Italy, Alphen aan den Rijn, 2011, p. 33; S. RUGGERI, Investigative and Prosecutorial Discre-
tion in Criminal Matters: The Contribution of the Italian Experience, in M. CaiaNieLLO — ]. S. HopGsoN, Discretional Criminal Justice in a
Comparative Context, 2015, p. 59.
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the CCD, in fact, establishes that the Public Prosecutor must not exercise his power of
prosecution when “the pieces of evidence gathered during preliminary investigations
are not suitable to uphold the accusation at the trial stage.” However, the most delicate
issue concerns the fact that, in light of the over-criminalisation of the Italian system,
the Public Prosecutor cannot initiate investigations — and then exercise the power of
prosecution — for every notitia criminis.”® He is clearly obliged to make some choices
and give priority to some notitiae criminis over others:” in the Italian system it all
generally depends on the individual choices made by each Public Prosecutor. Some
pilot experiences have shown that the Public Prosecutor of the Republic has adopted
some guidelines in order to guarantee uniformity in the choices made by the office’s
prosecutors. But these guidelines are not expression of criminal policy options, becau-
se they are not adopted by bodies that have a political mandate. This structure thus
translates into a situation where compulsory prosecution “is little more than a dogma”
and Public Prosecutors “exercise discretion without any checks and balances at a hie-
rarchical or political level.®”

3.2. The criminal police as the operative right-hand support of the Public Prosecutor
Under the old Code, there was a very feeble link between the Public Prosecutor
and the criminal police. Consequently, in 1988, to give effect to Art. 109 of the Ita-
lian Constitution,®' the new Code completely modified the relationship between these
subjects.®
In terms of personnel relations, criminal police officers and officials report to

78 It has been observed that the Public Prosecutor finds himself in a condition where he is unable to deal with all the noti-
tiae criminis: M. CAlaNIELLO, The ltalian Public Prosecutor: An Inquisitorial Figure in Adversarial Proceedings?, in E. LuNa & M. WADE,
The Prosecutor in Transnational Perspective, p. 256.

79 On the prosecutors’ role as gatekeeper of the criminal justice system, see R. MONTANA, Prosecutors and the definition of the crime
problem in Italy: balancing the impact of moral panics, in Criminal Law Forum, 20, 2009, pp. 471-477.

80 Literally, L. MARAFIOTI, Jtalian Criminal Procedure: A System Caught Between Two Traditions, in J. JACksON, M. LANGER & P.
TiLLers, Crime, Procedure and Evidence in Comparative and International Context. Essays in Honour of Professor Mirjan Damaska, 2008, at
95. See also M. CatanteLLo, The Italian Public Prosecutor: An Inquisitorial Figure in Adversarial Proceedings?, in E. LuNa & M. Wapg, The
Prosecutor in Transnational Perspective, at 261.

81 According to it, “the judicial authority directly commands the criminal police”.

82 See R. MONTANA, Paradigms of Judicial Supervision and Coordination between Police and Prosecutors: the Italian Case in a Com-
parative Perspective, in European Journal of Crime, Criminal Law & Criminal Justice, 17, 2009, p. 309.

.
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the criminal police corps they belong to, and, ultimately, to the competent Ministry
(e.g., the Ministry of Home Affairs for the State Police; the Ministry of Defence for
the Carabinieri); but the Code has strengthened the functional dependence of criminal
police upon Prosecutors. In particular, the Italian Code has created criminal police
departments established at each Office of the Public Prosecutor of the Republic (Art.
58 CCP) and made up of personnel coming from the various law enforcement corps
(Polizia di Stato, Carabinieri, Guardia di Finanza, Corpo Forestale dello Stato). The
members of these departments are police officers, who can only play a criminal inve-
stigation activity and the Public Prosecutor can command them (Art. 59 CCP). In this
way, a very close relationship is created between Public Prosecutors and policemen®.

The CCP has strengthened functional dependence also from a dynamic point
of view: it establishes that the criminal police must transmit to the Public Prosecutor
any notitiae criminis “within forty-eight hours” by means of a simple information note
(Art. 347). The goal of such rule was indeed to reduce the investigative autonomy that
the 1930 Code granted to the police. In the past, the law allowed the police to investi-
gate on their own initiative and to transmit the report of the criminal offence only at the
end of their inquiry by means of a detailed report with the results of the investigation.

The new Code establishes a very strict time limit expressly to allow the Public
Prosecutor to immediately access the core of the investigations.

It should be said that such a provision was modified in 1992 by a decree-law
that was adopted only a couple of days after the murder of Giovanni Falcone: the pe-
remptory time limit of forty-eight hours was substituted by a softer “without delay.**”
This means that the timeliness of such transmission will depend on its context: the
delay will be generally short in case of serious offences — Art. 347 (3) CCP establishes
that extremely serious offences require an immediate communication, even by phone
or face-to-face — or when the police perform acts requiring the support of a defendant’s

83 M. Ca1aNIELLO — GIULIO ILLUMINATI, The Investigative Stage of the Criminal Process in Iraly, in E. CapE, ]. Hopgson, T. Pra-
KKEN & T. SPRONKEN, Suspects in Europe. Procedural Rights at the Investigative Stage of the Criminal Process in the European Union, Antwerpen
- Oxford, 2007, p. 134.

84 See L. LuPARIA, La police judiciaire dans les procés pénal italien: questions anciennes et scenario inedits, in Archives de Politique
Criminelle, 2011, p. 165.
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lawyer (in which case the time limit of forty-eight hours still applies, as per Art. 347
(2-bis) CCP). The delay will be longer for misdemeanours requiring standard investi-
gations. In this case, the intervention of the Public Prosecutor is postponed and the
police are more autonomous.

3.3. Private parties

With regard to the private parties, it may be more convenient to start the analy-
sis from the accused. In compliance with the separation of the phases of the criminal
process, the Italian Code clearly distinguishes between two statuses: during preliminary
investigations, the subject who is suspected of having committed a crime is referred
to as the “person undergoing investigations” (suspect) and his name is entered in the
register referred to in Art. 335 (Register of notitiae criminis). Only after criminal pro-
secution is performed, that is when the trial phase begins, does the suspect become the
accused (Art. 60). With regard to the accused, the Code translates some fundamental
rights recognised by the Constitution and International Charters into accurate provi-
sions.®

The most important one is surely the right to defence, which acquires a two-
fold value.

On the one hand, it corresponds to the right to the assistance of a lawyer, who
may be either retained (Art. 96), or appointed or appointed by the court: if no lawyer
is chosen by the accused, a lawyer must be appointed by the proceeding authority (Art.
97). Contrary to reference models, the Code has thus confirmed the choice of com-
pulsory technical defence as a form of objective guarantee.® During investigations, the
suspect has the right of access to a lawyer who must be informed in advance of any que-

85 M. CamnieLLo — GruLio ILLumiNart, The Investigative Stage of the Criminal Process in Italy, in E. CaprE — J. Hopgson
T. PRAKKEN & T. SPRONKEN, Suspects in Europe. Procedural Rights at the Investigative Stage of the Criminal Process in the European Union,
2007, at 138.

86 M. CAIANIELLO, [taly, in E. CaPE — Z. NAMORADZE — R. SM1TH — T. SPRONKEN, Effective Criminal Defence in Europe, Antwerp
Oxford — Portland, 2010, p. 395.
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stioning, inspection, identification of persons and line-up (Art. 364),*” non-repeatable
technical ascertainment (Art. 360); the lawyer may be present without notice during
criminal police searches, upon the immediate opening of the envelope authorized by
the Public Prosecutor under Art. 353, par. 2, in the event of urgent checks on the scene
or of objects and persons (Art. 356), as well as in case of searches or seizures carried out
by the Public Prosecutor (Art. 365).

On the other hand, the right to defence corresponds to the right to silence of
the accused. This is a cornerstone principle of the Italian criminal process system. It is
expressly recognised by Art. 64, par. 2, let. b, which obliges the authority to inform the
accused of his right to remain silent before commencing the interview.® But he is also
given an anticipated safeguard through the norm on incriminating statements, whe-
reby “if a person who is not accused or suspected makes statements before the judicial
authority or the criminal police that raise suspicion of guilt against him, the proceeding
authority shall interrupt the examination, warn him that, following such statements,
investigations may be carried out on him, and advise him to appoint a lawyer. Such sta-
tements shall not be used against the person who has made them” (Art. 63). Moreover,
if the person should have been heard from the beginning as the accused or suspected
person, his statements shall not be used, even against third persons.

In addition, it must be highlighted that the Italian Code has erected a barrier
against the police using the pretext of “informational interviews” to circumvent the
necessity of advising a suspect of the right to counsel and the right to remain silent:
Art. 350, par. 7 of Italian CCP makes even spontaneous statements to the police in the
absence of counsel inadmissible in court.

Furthermore, the right to silence cannot be sacrificed for the repression of cri-
mes. In fact, an authoritative doctrine has recognized that “the Italian Code of Cri-

87 Reference to the identification of persons was introduced in Italy with legislative decree no. 101 of 15th September 2016,
implementing Directive 2013/48/EU, of 22 October 2013, on the right of access to a lawyer in criminal proceedings and in European
arrest warrant proceedings, and on the right to have a third party informed upon deprivation of liberty and to communicate with third
persons and with consular authorities while deprived of liberty. On the Directive, L.B. WINTER, The EU Directive on the Right to Access to a
Lawyer: A Critical Assessment, in S. RUGGERI, Human Rights in European Criminal Law, Heidelberg, 2015, p. 111.

88 M. CamnieLLo — Gruwio ILLuMINATY, The Investigative Stage of the Criminal Process in Italy, in E. Cape — ]. HopGsoN

T. PRAKKEN & T. SPRONKEN, Suspects in Europe. Procedural Rights at the Investigative Stage of the Criminal Process in the European Union,
2007, at 139.
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minal Procedure of 1988 contains the most radical protections for criminal suspects
when confronted with interrogation, whether by police, public prosecutors or judicial
authorities.*””

Nonetheless, the right of the accused to take part participate in the proceedings
has not always been safeguarded effectively by the CCP, though expressly established
in Art. 14, par. 3, let. d, International Convention on Civil and Political Rights and
the Strasbourg laws.” Until the reform adopted in 2014, at the beginning of the preli-
minary hearing, in case of absence of the accused person, the judge had to ensure that
notifications were made correctly: if this were the case and the accused was absent for
causes other than a legal impediment, the judge had to declare the accused “absent by
default” and proceedings against him continued even though he was not physically
present.

In brief, it was presumed that by merely providing a regular notification the accused —
even if he could not be found — was aware of the existence of the proceedings.

To make up for the practical possibility — consciously accepted by the system
— that subjects convicted in absentia could be actually unaware of the proceedings, the
Parliament introduced the subsequent remedy in article 175, par. 2, which granted a
new time limit to appeal against the judgment issued in absentia. According to this
mechanism, the accused person was not entitled to a new trial, but to a judgment in
second instance, where he could ask for new evidence to be gathered. This system was
condemned copiously by the European Court of Human Right over time, and needed
a radical reform.”

By passing Law no. 67 in 2014 the legislator eliminated the historic concept
of absentia. The new norms established that the service of the summons be provided
in person, because it was a better way of ensuring that the accused was aware of the

89 S. C. Tuaman, Contributing Authors: Miranda in Comparative Law, in Saint Louis Law Journal, 45, 2001, p. 592.

90 See D. Harris — M. O’sovLe — E. Bates & C. BuckLey, Law of the European Convention on Human Rights, Oxford, 2009,
p. 247; S. SUMMERS, Fair Trials: The European Criminal Procedural Tradition and the European Court of Human Rights, 2007, at 66;
S. TrecHsEL, Human Rights in Criminal Proceedings, 2005, at 252; P. VAN Dijk — F. VAN Hoor — A. Van RiyN & Leo Zwaak, Theory and
Practice of the European Convention on Human Rights, Antwerp — Oxford, 2006, p. 589.

91 ECHR, 12 Juny 2007, Pititto v. ltaly; ECHR, 8 February 2007, Kollcaku v. Italy; ECHR, 1 March 2006, Sejdovic v. Italy;
ECHR, 28 September 2006, Hu v. Italy; ECHR, 21 December 2006, Zunic v. Italy; ECHR, 18 May 2004, Somogyi v. Italy.
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proceedings (Art. 420-bis, par. 2).

The new rule divided the old “absentia” into two different institutions: on the
one hand, in the cases where the summons is delivered in person to the addressee or
another symptomatic fact confirms that the accused is aware of the proceedings, the
latter continues against the accused who is declared absent (Art. 420-bis); on the other
hand, in the cases where there are no elements that allow to presume that the accused
is aware of the proceeding and that he cannot be found, the proceedings is suspended
(Art. 420-quater). Despite the new rule, however, proceedings may nonetheless be car-
ried out against a subject who is actually unaware of the proceedings: in this case the
legislator has introduced remedies that entail the regression of the proceeding to the
first instance and readmission of the accused person’s rights in that phase.

For example, the new Art. 420-bis, par. 4, establishes that the order to proceed
has to be revoked — even ex officio — when the accused appears before the decision is
delivered. Moreover, in the cases where the accused demonstrates his guiltless unaware-
ness of the proceedings, he regains important rights in the proceedings — after the hea-
ring has been adjourned. Similarly, arts. 604 and 623, par. 1, set forth similar measures
in the stages of the appeal or cassation trial. Finally, the Parliament has introduced the
new extraordinary appellate remedy of the rescission of the final judgment available
against final judgments of conviction (or dismissal with which a security measure has
been applied) (Art. 625-ter, now, after Law no. 103 of 2017, Art. 629-bis).

With reference to the various rights to information recognised to the accused
by the Directive 2012/13/EU, of 22 May 2012,” the Government has adopted legisla-
tive decree no. 101 of 1 July 2014, which, however, has not innovated substantially the
pre-existing system, becoming a lost occasion for the implementation of obligations
towards Europe. The new rule mainly establishes that the officer in charge of enforcing
the order directing precautionary detention (Art. 293) or a precautionary measure (Art.
386) hands to the accused a copy of the decision together with a written notification —

92 G.L. Canbrro, The Influence of the Directive 2012/13/EU on the Italian System of Protection of the Right to Information in
Criminal Procedures, in S. RUGGERI, Human rights in European Criminal Law, 2015, p. 231; S. Cras — Luca DE MarTes, The Directive
on the Right to Information. Genesis and Short Description, in EUCRIM, 2013 (1), p. 22; S. QuarTrOCOLO, The Right to Information in EU
Legislation, in S. RUGGERL, Human Rights in European Criminal Law, 2015, p. 84.
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translated into a language he understands if he is not Italian mother tongue —, which
informs the accused of his main prerogatives in the proceedings.

Consequently, with reference to the right to information, it must be pointed
out that still today the CCP has a particularly complex set of rules.

Firstly, various letters of rights are to be sent as provided for in Art. 369 (Notice
of investigation), Art. 369-bis (Notice to the suspect about his right of defence) and
Art. 415-bis (Notice to the suspect on the conclusion of preliminary investigations).”
Secondly, the Code establishes that these notices, the suspect’s request as per Art. 335,
par. 3, and the summons to the examination (Art. 375, par. 3) must include a summary
description of the offence being prosecuted.

Thirdly, the Code recognises the right of access to the materials of the case: with
regard to precautionary measures, the rule established in Art. 293 CCP stands out, and
in particular, the obligation to file with the Clerk’s Office the order directing the pre-
cautionary measure together with the request of the Public Prosecutor and the enclosed
documents. In the framework of preliminary investigations and notwithstanding the
adoption of provisions affecting the liberty of the subject concerned, the discovery
referred to in Art. 415-bis, par. 2 plays an utterly significant part. With regard to the
safeguards set out in Directive 2010/64/EU, of 20 October 2010, on the right to inter-
pretation and translation in criminal proceedings,” Art. 143 CCP has been modified
by legislative decree n. 32 del 2014. On the one side, the new paragraph 1 expressly
recognises the right to having an interpreter during the trial, in the preliminary phase
and — for the first time in Italian history — during the communication between su-
spected or accused persons and their legal counsel. On the other side, Art. 143, par. 3
recognises the right to the translation of the significant documents: among them are

93 M. CaIaNIELLO, ITALY, IN E. CaAPE — Z. NaMoORADZE — R. SmiTH & T. SPRONKEN, Effective Criminal Defence in Europe, 2010,
p- 390.
94 J. BRANNAN, Raising the Standard of Language Assistance in Criminal Proceedings: From the Rights under Article 6(3) ECHR to

Directive 2010/64/EU, in Cyprus Human Rights Law Review, 1, 2012, p. 128; S. Cras — L. DE MarTEts, The Directive on the Right to Inter-
pretation and Translation in Criminal Proceedings. Genesis and Description, in EUCRIM, 2010(4), p. 153; S. MONJEAN-DECAUDIN, L'Union
européenne consacre le droit & l'assistance linguistique dans les procédures pénales. Commentaire de la Directive relative aux droits i Uinterprétation
et & la traduction dans les procédures pénales, in Revue Trimestrielle de Droit. Europeen, 2011, p. 763; C. MORGAN, The new European Directive
on the rights to interpretation and translation in criminal proceedings, in S. BRAUN & J. TAYLOR, Videoconference and Remote Interpreting in
Criminal Proceedings, Antwerp-Oxford, 2011, p. 5; T. Rararact, 7he Right of Defence in EU Judicial Cooperation in Criminal Matters, in
S. RUGGERL, Transnational Inquiries and the Protection of Fundamental Rights in Criminal Proceedings, Berlin-Heidelberg, 2013, p. 336.
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the notice of investigation (Art. 369), the notice to the suspect about his right of defen-
ce (Art. 369-bis), the decision directing personal precautionary measures (Arts. 280-
290), the notice to the suspect on the conclusion of preliminary investigations (Art.
415-bis), the decree ordering preliminary hearings (Art. 418) and the decree for direct
summons for trial (Art. 552), the judgment and the decree of conviction (Art. 460).

Notwithstanding the new norms, the main problem of the Italian system is
whether the linguistic assistance provided is effective, as it is often assigned to subjects
who lack any form of qualification:” the reform did not solve this problem. In an
attempt to overcome the criticism raised by the doctrine, the Government passed a
second legislative decree in 2016, no. 120, to implement Directive no. 64 and create a
national list of interpreters and translators to be made available to all judicial authori-
ties (Art. 67-bis of the Provision for the implementation of the CCP).

The issue of language assistance to the victim was sorted with the adoption of
Directive 2012/29/EU, of 25 October 2012, establishing minimum standards on the
rights, support and protection of victims of crime, and replacing Council Framework
Decision 2001/220/JHA.*® The right to interpretation and translation for the person
affected by the offence was recognised through legislative decree 212 in 2015 which
added a new provision in Article 143-bis CCP: language assistance must be provided
for the translation into Italian of any document that is written in a foreign language or
when the person who has to make a statement (for example the witness) does not know
the Italian language.

As for the victim, the Code has confirmed the traditional distinction between
the person who has suffered the crime (victim) and the person who suffers harm as a
result of the offence (injured person). Such distinction has led to underestimating the

95 M. CaIANIELLO, ITALy, IN E. CaPE, Z. NaAMORADZE, R. SMITH & T. SPRONKEN, Effective Criminal Defence in Europe, 2010, pp.
411-412; ImrL1, Improving Police and Legal Interpreting (2011-2012). Final Report, 2012, p. 90.
96 See S. ALLEGREZZA, Victim’s Statute within Directive 2012/29/EU, in L. LuPAR1a, Victims and Criminal Justice, 2015, p. 5;

S.R. Buczma, An overview of the Law concerning protection of victims of crime in the view of the adoption of the Directive 2012/29/EU establi-
shing minimum standards on the rights, support and protection of victims of crime in the European Union, in ERA Forum, 2013, p. 1. About
the impact of the Directive on the Italian legal system, see G. AvarO - A. D’ANDREA, The impact of Directive 2012/29/EU on the Italian
System of Protecting Victims of Crime in Criminal Proceedings, in S. RUGGERL, Human Rights in European Criminal Law, 2015, p. 307.
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victim’s stance,”” which has instead been enhanced from the year 2000 onwards par-
ticularly at the European level.” The victim’s rights to information were remarkably
strengthened with the adoption of Directive 2012/29/EU whereby the victim is to
receive general information regarding his rights (Art. 90-bis) and specific information
when the person remanded in custody, prosecuted or sentenced for criminal offences
affecting the victim is released from or has escaped detention (Art. 90-ter). For the first
time, the status of victim with specific protection needs during criminal proceedings
was introduced.

This status is assessed by taking into account the personal characteristics of
the victim, the type or nature of the crime and the circumstances of the crime (Art.
90-quater) — in line with article 22 of Directive 2012/29/EU.

The norms regarding the victim play an important role particularly during pre-
liminary investigations: the Code recognizes to the victim the right to information
(Arts. 90-bis, 90-ter, 299, 335, par. 3, 360, 369, 4006, par. 3, 408, par. 2, 415-bis, 419),
rights of participation, which translate into control powers over the non prosecution of
the Public Prosecutor (Arts. 406, par. 3, 408, par. 2, 413),” as well as the right to urge
the Public Prosecutor (Arts. 90, 394, 572) and, finally, rights of protection - particular-

ly for victims with specific protection needs (Art. 90-quater)'®

- which correspond to
measures of protection during the criminal trial (Arts. 282-bis, 282-ter) and measures
of protection from the trial (Arts. 190-bis, 351, par. 1-ter, 362, par. 1-bis, 392, par.
1-bis, 398, par. 5-bis, 5-ter, 5-quater, 472, par. 3-bis, 498, par. 4-quater). The 2015

reform did fill some gaps in the safeguard of victims, but did not deal with a major
problem that persists in the Italian system: the victim may not acquire the status of

97 See G. Toparo, The Italian System for the Protection of Victims of Crime: Analysis and Prospects, in L. LuPAR1A, Victims and
Criminal Justice. European standards and national good practices, 2015, at 101: “with eyes focused on the guarantees to be granted ro the defen-
dant — whereby to overcome the inquisitorial drifis of the old system — very little attention has been dedicated to the injured party, in fact relegated
to the margins”.

98 D. ATKINSON, EU Law in Criminal Practice, Oxford, 2013, p. 137; R. LErscHER — C. RiKEN, Rights of Victims of Crime:
Tensions between an Integrated Approach and a Limited Legal Basis for Harmonisation, in New Journal of European Criminal Law, 4, 2013, p.
226; S. PeERs, EU Justice and Home Affairs Law, Oxford, 2011, p. 744.

99 See A. NovorMET, The Right of a Victim to a Review of a Decision not to Prosecute as Set out in Article 11 of Directive 2012/29/
EU and an Assessment of its Transposition in Germany, Italy, France and Croatia, in Utrecht Law Review, 12, 2016, p. 95.

100 See, before legislative decree no. 212 of 2015, H. BELLUTA, Protection of Particularly Vulnerable Victims in the Italian Criminal
Process, L. LUPARIA, Victims and Criminal Justice. European standards and national good practices, 2015, p. 251.
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party in the proceedings and therefore does not have the right to evidence. If the victim
wishes to play an active role in proceedings he must join proceedings as a civil party

(Arts. 75 et seq.).""!

3.4. Law of evidence: fundamental principles

Evidence has been one of the issues which the reform of the Italian criminal
justice system has tackled with more effectiveness. Systematically, it is worth noting
that the Code dedicates an entire book on evidence — the third Book — which repre-
sents an actual microsystem that has no precedent in the codifications of the European

continent. '

Book III sets out rules on evidence from a static perspective and is divi-
ded into three Titles, respectively dealing with the general principles (Arts. 187-193),
the single means of evidence (Testimony, Examination of the parties, Confrontation,
Formal Identification, Judicial Simulation, Expert Evidence, Documentary Evidence:
Arts. 194-243) and the means for obtaining evidence (Inspections, Searches, Seizures,
Interceptions: Arts. 244-271).' From a dynamic perspective, the norms of Book IIT
ought to be integrated with those contained in Book V which concerns the phase of
obtaining elements of evidence (Preliminary Investigations), the possible gathering of
evidence that cannot be postponed in the framework of the Special evidentiary hea-
ring (Arts. 392-404) and the possible gathering of evidence in the preliminary hearing
(Arts. 421-422). With regard to the actual phase of evidence gathering at trial, the
norms are outlined in Book VII (Trial). In this paper, it is worth mentioning some of
the most innovative choices made by the Code with regard to three profiles: firstly, the
distribution of evidentiary powers; secondly, evidence gathering at trial and, finally,
standard of proof.

With reference to the first profile, it is worth mentioning that — unlike the
former criminal procedure model — the Code entrusts the parties with evidentiary

101 See A. D1 Amaro, Criminal Law in Italy, 2011, p. 195; W. T. Przz1 — L. Marartoti, The New ltalian Code of Criminal Proce-
dure: The Difficulties of Building an Adversarial Trial System on a Civil Law Foundation, 1992, at 14.

102 E. Amobio, The accusatorial system lost and regained: reforming criminal procedure in Iraly, 2004, at 491.

103 A. PErRODET, The Italian System, in M. DELMAS-MARTY & ]. R. SPENCER, European Criminal Procedures, 2005, at 377;

E RUGGIERI — S. MARCOLINI, [taly, in K. LiGeT1, Toward a Prosecutor for the European Union, Oxford and Portland, 1, 2012, p. 370.
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power,'*

in all the stages of the fact-finding process. With regard to the search for
sources of evidence, the Italian system recognises to the public and private parties wide
investigative powers. Specifically, the Public Prosecutor has the power-duty to perform
preliminary investigations with the criminal police. The suspect’s and victim’s lawyers
have the power to perform defence investigations (Art. 327-bis): Title VI-bis of Book
V governs the defence investigations that are aimed at finding sources of evidence to be
taken to trial or to be directly used as evidence in special proceedings.

With regard to the phase of admission of evidence, Article 190 states that “evi-
dence shall be admitted upon request of a party. The judge shall decide without delay
by issuing an order, excluding any evidence that is not allowed by law or manifestly
superfluous or irrelevant”.

Finally, with regard to the gathering of evidence, the Italian CCP has introdu-
ced the tool of cross examination and governs the various stages of the gathering of oral
evidence (Arts. 498-499). Nonetheless, the Italian trial is not entirely party-controlled:
there are some significant departures from a purely adversarial approach to fact-fin-
ding.'”

The Code also includes some cases in which evidence gathering is performed on the
initiative of the judge (i.e., Art. 195, par. 3; Art. 224), among which the most promi-
nent hypothesis is that of Art. 507, which reads “upon completion of the gathering of
evidence, the judge may order, also ex officio, the admission of new means of evidence,
if absolutely necessary”. It is a controversial and criticized norm,'*® which was firstly
ideologically interpreted'” and, more recently, it has been pragmatically viewed as a
tool to guarantee the completeness of criminal ascertainments.'® The second funda-

104 E. GRraNDE, lralian Criminal Justice: Borrowing and Resistance, 2000, at 244; W. T. P1zzt — M. MONTAGNA, The Battle to
Establish an Adversarial Trial System in Italy, 2004, at 435.

105 E. GRANDE, lmlian Criminal Justice: Borrowing and Resistance, 2000, at 245; J. HERRMANN, Models for the Reform of the Crimi-
nal Trial in Eastern Europe: A Comparative Perspective, in Saint Louis-Warsaw Transatlantic Law Journal, 1996, pp. 127-137.

106 M. Panzavorta, Reforms and Counter-Reforms in the Italian Struggle for an Accusatorial Criminal Law, 2005, at 605.

107 Corte costituzionale, 26 March 1993, n. 111 (an English version is published in S. C. Tuaman, Comparative Criminal Proce-

dure. A casebook approach, 2008, p. 180). See also Corte di Cassazione, Sez. Un., 6 November 1992, Martin, in Cassazione penale, 1993, p.
280. Sec also L. MaRrar10TY, Jtalian Criminal Procedure: A System Caught Between Two Traditions, in ]. JACKSON — M. LANGER & P. TILLERS,
Crime, Procedure and Evidence in Comparative and International Context. Essays in Honour of Professor Mirjan Damaska, 2008, at 92-93

108 Corte di Cassazione, Sez. Un., 17 October 2006, Greco, in Cassazione penale, 2007, p. 952.
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mental principle underlying the Italian evidentiary system is the golden rule — sculpted
in Art. 111, par. 4, Const. — which sets forth that, in criminal cases, “evidence should
be heard in front of the parties and each party should be able to offer contrary evidence
and to challenge opposing evidence”. In addition, the reformed Art. 111 of the Italian
Constitution establishes a confrontation clause:'” on the one hand, paragraph 3 co-
pies down the rule contained in Art. 6, par. 3, let. d, E.C.H.R. and recognises that the
person charged with a criminal offence has the possibility, before the judge, to examine
or to have examined the witnesses against him; on the other hand, paragraph 4 clearly
sets out that “the accused cannot be proven guilty upon declarations of anyone who
willingly avoided being examined by the accused or by his lawyer”.

These constitutional principles are implemented by different norms of the
Code. Of primary importance is the exclusionary rule outlined in Art. 526, which
established that “for the purposes of deliberation, the judge shall not use evidence other
than that lawfully gathered during the trial”. This rule, thus, leads to understand that
out-of-court statements may not be used as substantive evidence, for the truth of the
matter asserted. The prior statement of a possible future witness may be invoked only
to challenge the witness’s credibility (Art. 500, par. 2).

In order to ensure that the trial judge approaches the case as a tabula rasa and
to create a solid barrier between investigations and trial, the Italian Code established a

1192 On conclusion of a preliminary hearing with a committal

“double dossier-system.
to trial, two dossiers are created. On one hand, the trial dossier is formed (Art. 431)
which includes all the documents the trial judge may have knowledge of, i.c., those
documents the trial judge may read and use as proper grounds for the decision. This
dossier contains only the documents that are strictly provided for by Art. 431: it is
mainly evidence which is ab origine impossible to reproduce in court (let. b-c: i.e.,
interceptions of communication; searches; seizures; crime scene analysis provided for

by Art. 354; non-repeatable technical ascertainments provided for by Art. 354); the

109 S. Ma¥¥Es, The Right to Confrontation in Europe. Absent, Anonymous and Vulnerable Witnesses, Groningen, 2012.

110 E. GRANDE, Dances of Justice: Tango and Rumba in Comparative Criminal Procedure, in Global Jurist, 9, 2009, p. 10;
G. ILeomiNart, The Frustrated Turn to Adversarial Procedure in Italy (Italian Criminal Procedure Code of 1988), 2005, at 572;
M. Panzavorta, Reforms and Counter-Reforms in the Italian Struggle for an Accusatorial Criminal Law System, 2005, at 586.
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minutes of the evidence gathered during the special evidentiary hearing (let. e:); evi-
dence gathered abroad (let. d and f); the general certificate of the criminal record of the
accused (let. g); the corpus delicti (let. h). On the other hand, the investigative dossier
is created (Art. 433), which contains all the documents referring to actions carried out
during the preliminary phase that are not filed in the first dossier.

The judge does not have access to the investigative dossier and the parties can-
not take the initiative of reading at trial any prior statements or other investigative
records included in this dossier (Art. 514).

The basic rule whereby the judge shall not use evidence other than that lawfully
gathered during the trial has some exceptions which can be found in Art. 111, par. 5,
Const. and regard the consent of the accused, an objective impossibility to gather evi-
dence during the trial or a proved unlawful conduct. The Code provides for an accurate
implementation of this hypothesis.

A first hypothesis forming an exception to the principle of adversarial adjudica-
tion is that in which the accused gives his consent to using the out-of-court statement
as substantive evidence. This exception to the hearsay rule is clearly found in the Code
which establishes that “the parties may agree to gather in the trial dossier documents
contained in the investigative dossier, as well as the records of defence investigative acti-
vities” (Art. 431, par. 2); secondly, Art. 500, par. 7 sets out that “upon agreement of the
parties, the statements contained in the investigative dossier that had been previously
made by the witness shall be included in the trial dossier” and, therefore, shall be used
as proper ground for decision.

The second exception to the principle of adversarial adjudication coincides
with the objective impossibility to gather evidence at trial. If this impossibility is caused
by the evidence itself (as in the case of interceptions), as already mentioned, the report
will be included in the trial dossier right from the beginning (Art. 431, let. b-c) and
may be read in line with Art. 511. If, however, the impossibility to gather evidence is
due to unforeseeable circumstances (for example the witness suddenly dies because of
a car accident), Art. 512 establishes that the out-of-court statement may be read and
that it may be used as substantive evidence. According to a conventionally oriented
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interpretation''!, the Supreme Court of Cassation has specified that the untested de-
claration cannot constitute the sole or decisive evidence against the accused'': it must
be corroborated by other evidence.

If the impossibility to gather evidence at trial is not related to the evidence but
it was equally foreseeable (e.g., because the witness was terminally ill), the testimony
shall be taken, from the beginning, in the special evidentiary hearing and the report
shall be included, from the beginning, in the trial dossier (ex Art. 431, let. e).

The third exception to the principle of adversarial adjudication is related to a proved un-
lawful conduct by a third against the witness (e.g., the witness was threatened). Art. 500,
par. 4, in this respect, establishes that “if, also on the basis of the circumstances emerged at
thetrial, thereare concrete elements to believe that the witness hasbeen subject to violence,
threat, an offer or promise of money or other benefits to prevent him from testifying or
to force him to give a false testimony, the statements contained in the investigative dos-
sier that had been previously made by the witness shall be included in the trial dossier.”

In any case, whether evidence has been taken during the trial or, in the above
mentioned case, it is an out-of-court statement, it must be lawfully gathered. It is wor-
th noting that the Italian Code of Criminal Procedure has introduced what appears
to be “an ironclad exclusionary rule:''¥” Art. 191 establishes that “evidence gathered
in violation of the prohibitions set by law shall not be used”. Surely, the norm has not
been interpreted extensively — the Supreme Court has rejected the doctrine known as
the “fruit of the poisonous tree” with regard to the relation between illegally performed
search and evidence subsequently seized'* —, but, still, it is one of the most important
innovations of the Italian evidentiary system which aims at guaranteeing the principle
of legality in evidence gathering.

111 See ECHR, 18 May 2010, Ogaristi v. Iraly; ECHR, 8 February 2007, Kollcaku v. Iraly; ECHR, 19 October 2006,
Majadallah v. Italy; ECHR, 5 December 2002, Craxi v. Italy; ECHR, 27 February 2001, Luca v. Italy; ECHR, 14 December 1999,
A.M. v. Italy; ECHR, 7 August 1996, Ferrantelli and Santangelo v. Iraly.

112 Corte di Cassazione, Sez. Un., 14 July 2011, n. 27918.

113 See S. C. TuamaN, Contributing Authors: Miranda in Comparative Law, 2001, at 604; S. C. THAMAN, “Fruits of the Poisonous
Tree” in Comparative Law, 2010, at 375.

114 See Corte di Cassazione, Sez. Un., 27 March 1996, Sala, in Cassazione Penale, 1996, p. 3268. See C. M. BRADLEY, Symposium

on the Fortieth Anniversary of Mapp v. Ohio: Mapp Goes Abroad, in Case Western Reserve Law Review, 52, 2001, pp. 375-393.
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3.5. The introduction of the standard of “ Proof Beyond a Reasonable Doubt”

The last highly innovative profile of the evidentiary system introduced in the
Italian Code of Criminal Procedure concerns standards of proof. In 1988, the CCP
adopted some standards for the application of precautionary measures (Art. 273: “se-
rious indications of guilt”), the authorization to interceptions (Art. 267: “serious in-
dications for suspecting that an offence has been committed”), the committal to trial
(Art. 425: “suitability of the evidence to sustain the prosecution before the trial judge”).

With regard to the final decision, the CCP instead has solely eliminated the
acquittal for insufficient evidence, which was inherited from the inquisitorial system
based on the presumption of guilt. The Code only established that “the judge shall de-
liver a judgment of acquittal also in case of insufficient, contradictory or lacking proof
that the criminal act occurred, the accused committed it, the act is deemed an offence
by law, the offence was committed by a person with mental capacity.” It was not clear,
however, which was the required standard to convict a person and therefore Art. 530
was considered one of the least successful provisions of the 1988 reform. Despite this
failure, since the Nineties the Supreme Court has made reference to the beyond-any-re-
asonable-doubt standard (B.A.R.D.): firstly to differentiate the standard required for
conviction from that established to adopt a precautionary measure; then to clarify the
evidentiary standard with regard to the issue of medical responsibility.

This was the situation until, in a historic decision taken by the Joint Chambers
in 2002, the B.A.R.D. standard was declared to be fundamental as standard of proof
for conviction'” . Hundreds of decisions followed which used the formula in the way
indicated by the Joint Chambers. In 2006, Law no. 46 embodied this evolution and
changed Art. 533, par. 1, by introducing a norm whereby “the judge shall deliver a ju-
dgment of conviction if the accused is proven to be guilty of the alleged offence beyond

a reasonable doubt.!'¢”

This change has represented a step towards completion, from an
accusatorial viewpoint, of the Italian criminal justice system.

As it is known, the literature has underlined the ambiguity of the B.A.R.D.

115 Corte di Cassazione, Sez, Un., 10 July 2002, Franzese, in Cass. pen., 2003, p. 1175.

116 See E P1ciNaLL, Is “Proof Beyond a Reasonable Doubt” a Self-Evident Concept? Considering the U.S. and the Italian Legal Cultures
towards the Understanding of the Standard of Persuasion in Criminal Cases, in Global Jurist, 9, 2009, p. 9.
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standard.'"”

Nonetheless, the Italian legislature has transposed it in a clear manner. Unsur-
prisingly, the formula fits in a criminal system that is characterised by the presence of
a professional judge and, mostly, by an obligation to motivate the judgment, which

is ratified by the Constitution'"®

and is regulated in detail by the Code."” Hence, the
B.A.R.D. standard in the Italian system'** does not acquire that subjective and intuitive
value that it has in the American one, but rather it is considered an objective criterion.

It is a rule that imposes on the judge to accept the accusatorial hypothesis only
and exclusively if the evidence that has been legitimately gathered at the trial stage is
such that it can dispel either any internal doubts (self-contradiction of the prosecution’s
reconstruction or its explicative inability) or any doubts external to the evidence (the

existence of an alternative hypothesis based on rationality and practical plausibility).'*!

3.6. An organic and innovative regulation: precautionary measures

One of the most important innovations of the Italian Code of Criminal Proce-
dure is represented by Book IV, which deals with precautionary measures. It is a proper
“code in the code” which contains a comprehensive set of rules on the measures that

117 See L. LaUDAN, Truth, Error, and Criminal Law. An Essay in Legal Epistemology, Cambridge, 2006, at 30: ‘the concept of proving
guilt beyond a reasonable doubt (...) — the only accepted, explicit yardstick for reaching a just verdict in a criminal trial — is obscure, incoherent,
and muddled”; and, also ““Beyond reasonable doubt” has become a mantra rather than the well-defined standard of proof that it once was” (ivi, p.
54). See also T. V. MULRINE, Reasonable Doubt: How in the World is it Defined?, American University Journal of International Law &Policy,
12,1997, pp. 195-210.

118 According to Art. 111, par. 6, It. Const. “reasons must be given for all judicial decisions”.

119 Not only does the Code underline the obligation of motivation in Art. 125, but it establishes in an analytical way to support
the motivation: on the one hand, Art. 192 states “the judge shall evaluate evidence by specifying the results reached and the criteria adopted
in the grounds of the judgment”; on the other hand, Art. 546, let. ¢, states that the judgment shall contain “a brief description of the de
facto and de jure grounds upon which the decision relies, as well as the indication of the evidence on which the decision is based and the
exposition of the reasons for which the judge believes that rebuttal evidence is unreliable”. Finally, the Code establishes the possibility to
propose to appeal to the Court of Cassation if “the grounds of the judgment are lacking, contradictory or manifestly illogical” (Art. 606,
let. e).

120 See D. AccariNo, Certezas, dudas y propuestas en torno al estandar de la prueba penal, in Revista de Derecho de la Pontificia
Universidad Catblica de Valpariso, 37, 2011, p. 507; A. RYaN, Towards a System of European Criminal Justice. The problem of admissibility
of evidence, Abingdon, Rutledge, 2014, at 229; M. Tarurro, Conocimiento cientifico y estindares de prueba judicial, in Boletin Mexicano de
Derecho Comparado, 38, 2005, p. 1305; R. W. WRIGHT, Proving Causation: Probability versus Belief, in R. GOLDBERG, Perspectives on
Causation, Oxford and Portland, 2011, p. 198.

121 See ex multis Corte di Cassazione, Sez. I, 21 October 2014, n. 48260; Corte di Cassazione, Sez. I, 18 April 2013, n. 23882;
Corte di Cassazione, Sez. I, 8 November 2012, n. 41466; Corte di Cassazione, Sez. I, 26 April 2012, n. 1190.
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may be adopted during the criminal process to neutralise a periculum in mora.
Particularly relevant is Title I, which sets the rules for the personal measures,
that is those measures that are aimed at preventing that the accused, if released, either
interferes with the course of justice (Art. 274, let. a), flees (Art. 274, let. b),'** or com-
mits a serious offence (Art. 274, let. c). They are applicable only where there are serious
indications of guilt (Art. 273) related to serious offences (Art. 280).'* The norms of
Title I are particularly important because they aim at implementing some fundamental

constitutional principles (Arts. 13, 27, par. 2),'*

which may be summed up in what
the Constitutional Court defined the principle of the “least necessary sacrifice” for the
personal liberty of the accused.'” Under this principle, the restriction of the personal
liberty of a suspect or an accused presumed innocent during the criminal proceedings
must be applied within the minimum limits necessary to meet the precautionary need
that ought to be satisfied in the specific case. For the fulfilment of this rule, the Code
sets forth a wide range of alternative measures of increasing severity in relation to their
incidence on personal liberty.'*

Secondly, the CCP has eliminated the cases of compulsory detention and has
given a discretional power to the judge in the choice of measure to be applied. The
Public Prosecutor requests the application of a measures and the judge, once it has
assessed the preconditions, must choose the most adequate measure in line with the
precautionary needs to be satisfied in the specific case (adequacy test) and the most
proportionate to both the seriousness of the offence and the sentence that has been or

shall be imposed (proportionality test) (Art. 275).
One of the various changes made to the norms of the Code since it came

122 Clearly, they are the pericula libertatis referred to in par. 7 of the Recommendation Rec (2006)13 of the Committee of Ministers
to member states on the use of remand. in custody, the conditions in which it takes place and the provision of safeguards against abuse.

123 P. LAMBERTINA, lzaly, in A. VAN KaLmrrout, Pre-Trial Detention in the European Union. An Analysis of Minimum Standards in
Pre-trial Detention and the grounds for Regular Review in the Member States of the EU, Oisterwijk, p. 552.

124 G. D1 CHIARA, [taly, in S. RUGGERL, Liberty and Security in Europe. A Comparative Analysis of Pre-trial Precautionary Measures
in Criminal Proceedings, 2012, at 123-125

125 Corte Costituzionale, 21 July 2010, n. 265.

126 Prohibition to leave the country (Art. 281), Obligation to appear before the criminal police (Art. 282), Injunction to stay

away from the family home (Art. 282-bis), Injunction to stay away from the places attended by the victim (Art. 282-ter), Prohibition and
obligation of abode (Art. 283), House arrest (Art. 284), Precautionary detention in prison (Art. 285).
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into force was the modification by Parliament of the second part of Art. 275, Par. 3,
introducing a regime of semi-obligation for a heterogeneous series of offences: when
several judgments by the Constitutional Court declared this mechanism partially ille-
gitimate,'”” Law no. 47 of 16th April 2015 maintained it only for offences related to
mafia-type activities, and subversive and terrorist associations.

Regarding the procedure, the measures are applied after a highly structured
order is issued inaudita altera parte (Art. 292): after enforcement, a “discovery” of the
elements of evidence submitted by the Public Prosecutor takes place, following the
request which is filed with the Registry of the court that has issued the order (Art. 293,
par. 3). Pursuant to Art. 5, par. 3, ECHR, the Italian CCP establishes that, in the five
days following enforcement, the person subject to a precautionary detention in prison
must be questioned (Art. 294): if the court does not question the detained person
within the time limit, the precautionary detention immediately ceases to be effective.

Moreover, within ten days of the enforcement or service of the order directing
a coercive measure, the accused may submit a request for the re-examination, even on
the merits, of the decision (Art. 309): this is an unprecedented appeal remedy in Italian
tradition, which recognizes to anyone deprived of his liberty the right set forth in Art.
5, par. 4, ECHR. The re-examination shall take place within a few days of the request
by the accused (Art. 309, par. 9); otherwise, the order ceases to be effective and shall
not be renewed, unless there are exceptional grounds for precautionary measures that
must be explicitly specified.

With regard to the duration of precautionary measures, the Constitution im-
poses a rigid model of time limits (Art. 13, par. 5)."® To implement this model, Art.
303 sets forth a highly complicated system of maximum duration of precautionary
detention, including some elements of flexibility.'*

127 Corte Costituzionale, 25 February 2015, n. 48; Corte Costituzionale, 23 July 2013, n. 232; Corte Costituzionale, 18 July
2013, n. 213; Corte Costituzionale, 12 February 2013, n. 57; Corte Costituzionale, 3 May 2012, n. 110; Corte Costituzionale, 22 July
2011, n. 231; Corte Costituzionale, 19 April 2011, n. 164; Corte Costituzionale, 21 July 2010, n. 265.

128 “The Law shall establish the maximum duration of preventive detention”. On the Constitutional model of rigid time limits,
see M. GiarLuz — P SeaeNoLO, Reasonable Length of Pre-trial Detention: Rigid or Flexible Time Limits? A study on Italy from a European
Perspective, 2013, at 226.

129 M. Giaruz — P. SpagNoro, Reasonable Length of Pre-trial Detention: Rigid or Flexible Time Limits? A study on Italy from a
European Perspective, 2013, at 228.
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Another significant innovation of the Italian CCP is the introduction of a me-
chanism of compensation for unfair detention. For the first time, the Italian procedural
system recognises the right to compensation not only in the event of wrongful convi-
ction (Art. 643-645), but also in the event of wrongful detention during proceedings.

It must indeed be noted how this right is recognised more extensively than Art.
5, par. 5, ECHR. The right to compensation is in fact recognized both in the event of
unlawful detention — that is when it is ascertained, by final decision, that the decision
ordering the measure was issued or maintained although the conditions of applicability
provided for in Arts. 273 and 280 were not met (Art. 314, par. 2) — and in the event
of unjustified detention: Art. 314, par. 1, establishes the right to compensation if the
accused is dismissed by a final judgment because the criminal act did not occur, or
he did not commit it or the act does not constitute an offence or it is not deemed an
offence by law."® In conclusion, the system of precautionary measures appears to be

rich in guarantees for the accused: preconditions are defined clearly and the guarantees
provided during the trial extend beyond what is established by the ECHR. Nonethe-

1 mainly due to

less, the Italian practice resorts widely to precautionary detention,’
the inefficiency of the Italian criminal process. The unusual length of the trial and the
unreasonable system of the statute of limitations, in fact, cause the judges to abuse of
precautionary detention in prison not as a measure to neutralize a periculum libertatis,
but rather as an improper sanction. And this corresponds to disowning that precautio-

nary nature that is the fundamental element of the measures set forth in Book IV.

130 From this viewpoint, the Italian jurisdiction seems to offer more guarantees compared to ECHR, which excludes the right to
compensation in the case of unjustified detention: see S. TRECHSEL, Human Rights in Criminal Proceedings, 2005, at 497.

131 According to the statistics annexed to the Green Paper Strengthening mutual trust in the European judicial area - A Green
Paper on the application of EU criminal justice legislation in the field of detention, COM(2011)327, final, eur-lex.europa.eu/procedure/
EN/200571, the percentage of pre-trial detainees in Italy amounted to 43.6%, on a European average of 24.7%. It is worth pointing
out that the statistics must be read taking into account that in Italy detention after a first-instance conviction is also a precautionary
detention. As at 31 May 2018, detainees awaiting the first trial amounted to 16.5% of the total of detainees in Italian prisons: appellants
were 8.6% and detainees awaiting trial in cassation amounted to 6.3% (https://www.giustizia.it/giustizia/it/mg_1_14_1.page?contentl-
d=SST119037&previsiousPage=mg_1_14). For more updated statistics, sece Council of Europe Annual Penal Statistics SPACE I — Prison
Populations, http://wp.unil.ch/space/files/2018/03/SPACE-1-2016-Final-Report-180315.pdf, at 74.
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3.7. A pragmatic approach: special proceedings as an alternative to the ordinary
process. The ordinary first-instance criminal process is divided into three phases

The first comprises preliminary investigations, which have a limited duration
(six months or twelve months for more serious offences, extendable to eighteen months
or one year: Arts. 405-407). They begin with the registration of the notitia criminis in
the register provided for in Art. 335 and finish with the request for committal to trial
(Art. 416), filed by the Public Prosecutor if no request to drop the case is to be filed
under Arts. 408 and 411. The groundlessness of the notitia criminis is the most impor-
tant instance for discontinuing the case, to which decree no. 28 of 16th March 2015
has recently added the triviality of the alleged offence.

The second phase is the preliminary hearing, which is regulated by Title IX of
Book IV'#: the preliminary hearing can end with a judgment of no grounds to proceed
(Art. 425) or with a decree for committal to trial (Art. 429). If the latter is issued, the
third phase starts which is represented by the trial that is regulated by Book VII.

This is the ordinary procedure followed in proceedings before the Tribunal
sitting as collegial court and the Court of Assizes. It is evident that this complex proce-
dure cannot be guaranteed for every criminal case. In order to ensure that an efficient
judicial response is given within reasonable times the Italian Code has introduced some
streamlined mechanisms. A distinction is made between differentiated proceedings and
special proceedings.

The former refer to criminal proceedings for less serious offences. The Code
regulates one in Book VIII for proceedings before the single judge Tribunal: in cases of
misdemeanours or crimes punishable with the penalty of imprisonment not exceeding
a maximum term of four years, the preliminary hearing is excluded and the Public Pro-
secutor shall prosecute by means of a direct summons for trial (Art. 550). It is worth
remembering that petty offences dealt with by the Justice of the Peace are regulated by
a smoother procedure set forth in D.Lgs. 274/2000.

Special proceedings may instead be applied to serious offences. They are regu-

132 For more details on the three aims of the preliminary hearing, see E. GRANDE, ltalian Criminal Justice: Borrowing and Resi-
stance, 2000, at 241.
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lated in Book VI and they do not feature at least one phase of the ordinary process. On
one hand, the Direct trial (Arts. 449 ez seq.) and the Immediate trial (Arts. 453 ez seq.)
skip the preliminary hearing phase and lead directly to trial, because they are based
on clear and strong evidence (arrest in flagrante delicto or confession for Direct trial;
indisputable evidence or precautionary detention for Immediate trial). On the other
hand, the Summary trial (Arts. 438 ¢ seq.) and the Application of punishment upon
request of the parties (Arts. 444 et seq.) do not envisage the trial, while proceedings by
decree (Arts. 459 et seq.) skip both the preliminary hearing and the trial, as long as the
Public Prosecutor requests that the decree be issued during preliminary investigations
if he holds that only a financial penalty should be applied.

Undoubtedly, the most innovative and significant mechanisms, from a syste-
matic point of view, are the Summary trial and the Application of punishment upon
request of the parties. They are trial-avoidance devices based on the enhancement of
the accused person’s consent. They are justified by the already mentioned exception set
forth in Art. 111, par. 5, Const., which allows the accused to waive the trial. With a
pragmatic approach, the Code provides a premium in order to encourage the accused
to provide his consent and waive the constitutional right to a public trial. In the case of
the Summary trial, the accused requests, during the preliminary hearing (Art. 438), to
be judged on the evidence unilaterally gathered during preliminary investigations and
defence investigations (Art. 442).'"" The “beyond-any-reasonable-doubt” rule is ap-
plied and, in case of conviction, the official concession is the reduction of the sentence
by one third (Art. 442).

With regard to the Application of punishment upon request of the parties

133 L. Marartot1, ltalian Criminal Procedure: A System Caught Between Two Traditions, in J. JacksoN — M. LANGER & P. TiLLERs,
Crime, Procedure and Evidence in Comparative and International Context. Essays in Honour of Professor Mirjan Damaska, 2008, at 90.
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(so-called patteggiamento), it is an original form of negotiated justice.’* During preli-
minary investigations (Art. 447) or at the preliminary hearing (Art. 446) or at the first
hearing before a single judge (Arts. 555-556), the Public Prosecutor and the accused
person may request the judge to apply a sentence they have agreed on. The judge’s task
is to carry out a two-fold verification: on the one hand, he must rule out that the ac-
cused person’s innocence has been positively proven; on the other, he must verify that

1% the application and the comparison

the legal definition of the criminal act is correct,
of the circumstances adduced by the parties are proper and the requested sentence is
adequate’. The negotiated judgment issued upon request of the parties shall be con-
sidered equivalent to a conviction. No appellate remedy may be invoked against the
negotiated judgment, and an appeal to the Court of Cassation is admissible only in
certain cases (Art. 448, paragraph 2-bis).

It must be pointed out that the original text of the Code provided that the
accused and the Public Prosecutor may request the application of a sentence of im-
prisonment where, considering all of the circumstances and the one-third reduction
provided by Art. 444, the final punishment would not exceed two years. In order to
widen the scope of application of the mechanism of sentencing at the parties’ request,
the above-mentioned limit has been extended to five years by Law no. 134 of 2003: to-

day scholars talk of a wider patteggiamento (large plea bargaining) and of a traditional

134 On the Italian model of negotiated justice, see H.j. ALBRECHT, Settlements out of Court: A Comparative Study of European
Criminal Justice Systems, in South African Law Commission, Research Paper, 19, Pretoria, 2001, p. 38; V. FancHIOTTI, Negotiated Justice
in Italy, in Arch. Iur. Cracoviense, 30-31, 2000, p. 31; M. LANGER, From Legal Transplants to Legal Translations: The Globalization of Plea
Bargaining and the Americanization Thesis in Criminal Procedure, 2010; Y. Ma, Prosecutorial Discretion and Plea Bargaining in the United
States, France, Germany, and Italy: a Comparative Perspective, in International Criminal Justice Review, 2002, p. 46; S. MAFFE1, Negotiations
“on Evidence” and Negotiations “on Sentence”. Adversarial Experiments in Italian Criminal Procedure, in Int. Crim. Just., 2, 2004, p. 1052;
J.J. MILLER, Plea Bargaining and its Analogues under the New Italian Criminal Procedure Code and in the United States: Towards a New
Understanding of Comparative Criminal Procedure, 1989-1990, p. 215; W. T. P1zzt — M. MONTAGNA, The Battle to Establish an Adversarial
Trial System in Italy, 2004, p. 437; R.a. Van CLeave, An Offer You Can't Refuse? Punishment Without Trial in Italy and the United States: the
Search for Truth and Efficient Criminal Justice System, 1997, at 4305 D. VicoLt, Critical Aspects on the Italian Features Concerning “Negotiated
Justice”, in M. Ca1anieLLO — ]. S. HopasoN, Discretional Criminal Justice in a Comparative Context, 2015, p. 141.

135 No form of charge bargaining is indeed admitted (R. Lawson MAck, I¢s Broke So Lets Fix Ir: Using a Quasi-Inquisitorial
Approach to Limit the Impact of Bias in the American Criminal Justice System, 1996, p. 88): this is forbidden by the compulsory criminal
prosecution principle (Art. 112 of Iralian Const.).

136 On the role of the judge and also on the issues of constitutional compatibility [constitutional challenges] of the device, see
S. Maree1, S. Ma¥¥EL, Negotiations “on Evidence” and Negotiations “on Sentence”. Adversarial Experiments in Italian Criminal Procedure,
2004, at 1053; R.a. VAN CLEAVE, An Offer You Can't Refuse? Punishment Without Trial In Italy and the United States: The Search for Truth and
an Efficient Criminal Justice System, 1997, at 445-449.
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patteggiamento (traditional plea bargaining). Despite its peculiarity, the patteggiamen-
to has been immediately recognised as being one of the most significant expressions of
negotiated justice and has become “one of the main models for guilty plea mechanisms
which have been introduced in Europe.'”” Nationally, it has been one of the most
controversial mechanisms in the first thirty years of application of the Code. It has, in
fact, led to an endless series of decisions issued by the Joint Chambers of the Supre-
me Court and the Constitutional Court which were to find solutions to the crisis of
“rejection” that was gradually produced by the transplant into the Italian legal culture
of an institution that did not belong to that culture: an authoritative source has written
that “despite ingenuous attempts of Italian lawyers to reconcile the guilty plea with
traditional domestic institutions, it stands apart from them as a corpus alienum.'?*”
Actually, it must be acknowledged that — thanks to the work of the Supreme Courts —
the patteggiamento has always been saved. Indeed, it has been considered an essential
tool to guarantee a minimum of efficiency in an overburdened criminal justice system.

With a view to encouraging the application of the agreed punishment, the
CCP sets forth a very wide range of official concessions (Arts. 444-445). Despite the
numerous incentives and the wider scope of application obtained with the 2003 modi-
fication, the patteggiamento has not even remotely achieved the American percentages:
in the 2001-2010 period, this procedure was applied by the preliminary investigation
judge and the preliminary hearing judge to settle 13.6% of proceedings; by the single
judge Tribunal to settle 17.3% of proceedings. These results depend mainly on the ove-
rall inefficiency of the criminal justice system and on its rate of indulgency. Statistical
analyses have shown that the accused gives his consent to bargaining especially when
he perceives that it may be the sole alternative to a sentence to certain or very likely im-
prisonment.'” Another hindrance to the ample application of alternative procedures
based on the accused person’s consent is the statute of limitations. There is indeed an

137 S. C. THAMAN, Plea-Bargaining, Negotiating Confessions and Consensual Resolution of Criminal Cases.

138 M. R. DAMASKA, Negotiated Justice in International Criminal Courts, in International Journal of Criminal Justice, 2, 2004, pp.
1018-1026.

139 A clear confirmation is given by the rate of bargaining concluded after the Direct trial: when the accused is taken before the

direct trial judge (because he was arrested in flagrante delicto or because he confessed), the bargaining is concluded in 54.8% of cases (ave-
rage of the years 2001-2010).
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inverse correlation between the rate of application of patteggiamento and the rate of
application of the statute of limitations.

One more factor underlying the partial failure of the Italian version of negotia-
ted justice is the institutional structure of the Public Prosecutor’s office and the lack of
actual incentives for Public Prosecutors.'*

These factors related to substantial law, the inefficiency of the system as a who-
le and the institutional framework within which the Public Prosecutor works have
prevented consensual practices from providing a contribution to deflation similar to
that of plea bargaining in Anglo-Saxon systems. The fact remains that their function is
nonetheless essential in the Italian criminal justice system. In fact, in 2014, the Italian
Parliament introduced a new form of probation, called “sospensione con messa alla pro-
va” (Arts. 464-bis-464-novies).

This special proceeding was not introduced by the legislature only for deflation,
but also to ensure a more rapid social reintegration to those accused of minor offences.
Indeed, the test calls for numerous obligations to be met by the requesting party: beha-
vior that eliminates damaging or dangerous consequences deriving from the offence;
compensation of damage; entrustment of the accused to the social services to carry out
a programme and perform socially-useful work (Art. 168-bis, par. 2 and 3).

The new proceedings can be ascribed to a special procedure and focuses on the
will of the accused person. The request of a probation must be submitted within the
time limit set to formulate the conclusions of the preliminary hearing (Art. 464-bis) or
until the declaration of opening of the first instance trial with direct summons for trial
(Art. 464-bis, par. 2). The request may be submitted also during preliminary investiga-
tions.

The request must include the treatment programme, set together with the Ex-
ternal Criminal Enforcement Office. In the event where the programme has not be
drawn up, submission of the request is sufficient.

The court orders the suspension of the proceedings with probation, if the sub-

140 For an economic perspective on Law, see, N. BoARI — G. FIORENTINI, A7 economic analysis of plea bargaining: the incentives of
the parties in a mixed penal system, in International Review of Law and Economics, 21, 2001, pp. 213-218.
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mitted treatment programme is deemed suitable and if it is believed that the accused
will not commit other offences (Art. 464-quater, par. 3).

In the order establishing the suspension of the proceedings, the judge sets the
time within which the provisions and obligations regarding the redeeming behavior
must be fulfilled (Art. 464-quater, par. 5).

During suspension, the court acquires, if requested by the party and in the
ways set for the trial, non-deferrable evidence and evidence that may lead to the dismis-
sal of the accused person (Art. 464-sexies).

Upon conclusion of the period of suspension of the proceedings with test, “the
court shall declare by judgment that the offence extinguished if, considering the beha-
viour of the accused and his compliance with the established rules, it believes probation
has been successful” (Art. 464-septies). If the test has a negative outcome, the judge
orders that the proceedings recommence. Finally, the so-called “Orlando Reform” (Law
no. 103 of 2017) has re-introduced, in a new Art. 599-bis, the “Agreement also with
waiver of the arguments for appeal”. It is particular form of negotiated justice, in force
in the original version of the Code of 1988, that was abrogated in 2008.

3.8. A “vertical” criminal justice system: the hypertrophic system of appellate re-
medies

The judgment issued at the end of the first-instance trial may be appealed by
the parties by invoking appellate remedies. The system of appellate remedies is regula-
ted in Book IX of the Code and it has been widely recognised as being one of the least
innovative parts of the Code.'""! Surely, some innovations have been introduced for
some procedural details, but the overall structure has remained unaltered. Unfortuna-
tely, despite the clear choice of favouring a process based on an accusatorial approach
that viewed the first-instance trial as the key component of the process, the rights to

141 See R. LawsoN MACK, I¢5 Broke So Lets Fix It: Using a Quasi-Inquisitorial Approach to Limit the Impact of Bias in the
American Criminal Justice System, 1996, at 89; L. MararioT1, [talian Criminal Procedure: A System Caught Between Two Traditions, in
J. JacksoN, M. LANGER & P. TiLLERS, Crime, Procedure and Fvidence in Comparative and International Context. Essays in Honour of Professor
Mirjan Damaska, at 87.
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appeal were overlooked.'*?

Failure to reform this part of the system is justified firstly by an idea of justice
that still differs greatly from the Common Law systems. It has been said that in Com-
mon Law jurisdictions the limited scope of appeals can be explained as a consequence
of the internal logic of the adversarial system — since the jury’s verdict gives no reasons
for its conclusions, there is little to review in appeal — but “also with the adversarial
“interpretive’ conception of truth: whenever fair rules have been applied in the trial

contest between adversaries, the result is necessarily just;'%”

on the contrary, continen-
tal justice “with the discovery of the ‘ontological’ truth implies the need for direct
reconsideration of the trial adjudication by a higher court."*” Secondly, the power of
tradition has taken its toll with its hierarchical continental model based, for centuries,
on a comprehensive and wide system of appeals.'® Moreover, this “vertical” structure
of the criminal justice system is, to a certain extent, recognized by the Constitution:
conceived to comply with the 1930 inquisitorial model, the Constitution strengthened
the system of controls. It did so by establishing, on one hand, that the presumption of
innocence is extended until final judgment of conviction and, one the other, by impo-
sing the appeal in cassation against all the judgments and decisions on personal liberty
(Art. 111, par. 7). Regrettably, this constitutional structure was not even modified
when, at the end of Nineties, the option of supporting the accusatorial system was in-
troduced in the Constitution. Upon formalizing the principles of fair trial — including
that of a reasonable duration of the criminal proceeding — no change was made to ease
the constitutional restrictions that impose numerous appellate remedies which can be
invoked without any filter whatsoever. To sum up, Book IX regulates mainly ordinary
appellate remedies which prevent the judgment from becoming final. The first remedy

142 M. Panzavorta, Reforms and Counter-Reforms in the Italian Struggle for an Accusatorial Criminal Law System, 2005, at 593;
W. T. Przz1 — L. Marartoti, The New Italian Code of Criminal Procedure: The Difficulties of Building an Adversarial Trial System on a Civil
Law Foundation, 1992, at 15.

143 E. GRANDE, Dances of Justice: lango and Rumba in Comparative Criminal Procedure, 2009, at 15.
144 E. GRaNDE, Dances of Justice: Tango and Rumba in Comparative Criminal Procedure, 2009, at 16.
145 On the hierarchical model and its connection with the wide system of appeals, M. R. DamaSka, Structures of Authority and

Comparative Criminal Procedure, in Yale Law Journal, 84, 1975, p. 480.

146 “Appeals to the Court of Cassation in cases of violations of the Law are always allowed against sentences and against measures affecting
personal freedom pronounced by ordinary and special courts”.
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is the appeal (Art. 593), which continues to have a hybrid two-fold function of control
and novum iudicium, particularly if new evidence is gathered (Art. 603).'* In 2006,
the aforementioned Law no. 46 abolished the power of appealing judgments of di-
smissal by the Public Prosecutor and the accused. The Constitutional Court, however,
declared that the modification to Article 593 was illegitimate due to a violation of the
principle of equality of arms.'*

The judgment that is issued at the end of the second instance of the proceedin-
gs may be appealed in cassation to challenge any errores in procedendo (Art. 606, let.
c-d), errores in iudicando (Art. 606, let. b) or the fault of motivation (Art. 606, let. €).

Extensive access to the Court of Cassation and the right to challenge also de-
fects that concern the plausibility of the grounds underlying the decision entails an
absolutely enormous load of appeals, compared to the experiences of other European
countries.'”

When the judgment becomes final, some extraordinary appellate remedies may
be invoked under the Code. Over the past year, the said remedies have been widened."

The traditional revision (Arts. 629 f.) has been flanked, firstly, by the extraor-
dinary appeal in Cassation due to a clerical or factual error (Art. 625-bis) and, then,
by the so-called “European revision”: the Constitutional Court declared Article 630
unconstitutional and added the possibility to request revision when it is necessary to re-
open the proceedings in order to comply with a final judgment of the European Court
of Human Rights."!

Finally, with Law no. 67 of 2014 which completed the reform that eliminated
in absentia proceedings, the legislature introduced a new extraordinary appellate reme-
dy, called “rescission of the final judgment” (Art. 625-ter), then moved in a new Art.

147 See C. CALLAHAN, American Adversarial Transplants in the Italian Criminal Justice System: An Analysis of Italian and American
Criminal Procedure through the Amanda Knox Trial, in WULR, 5, 2012, pp. 23-44; G. J. MIRABELLA, Scales of Justice: Assessing Italian
Criminal Procedure Through the Amanda Knox Trial, 2012, pp. 229-253.

148 Corte costituzionale, 6 February 2007, n. 26, 4 April 2008, n. 85. See M. Ca1aNIELLO, [taly — in E. CAPE — Z. NAMORADZE —
R. Smrte & T. SPRONKEN, Effective Criminal Defence in Eurape, 2010, at 406.

149 In the period 2004-2012, the Court of Cassation had to deal with an average of 48,158 appeals per year.

150 See M. GiaLuz, Remedies for Miscarriage of Justice in Italy, in L. LurARIA, Understanding Wrongful Conviction. The protection of
innocent across Europe and America, Milan and Padua, 2015, p. 117.

151 Corte costituzionale, 7 April 2011, n. 113.
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629-bis by Law no. 103 of 2017. This mechanism allows the concerned party who has
become aware of the proceeding against him only after the judgment of conviction has
become final to request to the Court of Appeal to “rescind” the final judgment, that is
to revoke the judgment. If the appellate remedy is accepted, “the case file is transmitted
to the first instance court” (Art. 629-bis, par. 3) and it should serve as an actual remedy
aimed at redeeming the rights, in the proceedings, of the person convicted in absentia,
not for negligence, with delivery of a final judgment.

4. Model code or broken dream? What remains of the Code thirty years after the
great reform

Itis not easy to weigh the great aspirations of the reformers and the overall outco-
me of the introduction of the new Code. Certainly, the general structure of the system,
namely the details and coordination of single parties, still seems to be of an excellent
quality today, and the language used is one of clarity and logic. It has been recently sta-
ted that “the Code of Criminal Procedure of 1988 is (...) a thing of beauty. It is logically
arranged and clearly written. And in consequence, it enables anyone who can read the
language, even imperfectly, to discover without difficulty how Italian procedure ope-

152 »

rates.”?” Undoubtedly, the value of a Code ought to be measured against its degree of

efficiency in the pursuit of both goals of criminal justice, that is the prevention of con-

153 and, on the other, the conviction within a

viction of innocent persons on one hand,
reasonable time of those people who have been proven to be guilty. On the latter issue,
the Code may not be assessed favourably. The reasons behind this, as already mentioned,
are to be sought in factors external to the Code and in its limited flexibility despite the

thrusts hinted by the practice.'™

Being a Code built “in a laboratory” and not moulded
around the practice, the Italian model has demonstrated it can function correctly if each

and every element remains balanced, if the ingredients of the mixture are notadulterated.

152 It is the opinion of J. R. SPENCER, The Codification of Criminal Procedure, in J. CHALMERS & F. LEVERICK, Essays in Criminal
Law. In Honour of Sir Gerald Gordon, Edinburgh, 2010, p. 310.

153 See L. LurAR1A, Understanding Wrongful Conviction. The Protection of the Innocent across Europe and America, 2015.

154 One of the fathers of the reform, E. AMobI0, has — not surprisingly — talked about a “fragile perfection” of the Code in a recent

paper (Inviolabilita della liberti personale e coercizione cautelare minima, in Cassazione penale, 2014, p. 20).
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The opposite scenario would not develop well-rooted antibodies and would
lead to an accentuated degeneration, which is what has partly occurred.

The Code is, nonetheless, still functional, it is applied every day in the courtrooms
and, despite the adversities of the past thirty years, it has maintained its renowned nature of
being a revolutionary project in a sector — that of criminal procedure — where it is extremely
difficult to implement radical reforms.' The dream of transplanting an accusatorial model
in continental Europe, thus, does not seem to have been in vain and it is now entrusted to
the new generations, who have not lived an inquisitorial past and may, with a free mind,
fully implement the ideal impetus given by jurists at the end of the twentieth century.

155 See S. FIeLp, Fair Trial and Procedural Tradition in Europe, in Oxford Journal of Legal Studies, 29, 2009, p. 365;

J. D. JacksoN, Playing the Culture Card in Resisting Cross-Jurisdictional Transplants, Cardozo Journal of International and Comparative
Law, 5,1997, p. 51; P. J. ScHwIKKARD, Convergence, Appropriate Fit and Values in Criminal Process, in PAUL ROBERTS & MIKE REDMAYNE,
Innovations in Evidence and Proof; Oxford and Portland, 2007, p. 331.
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DANTE AND THE LAW: THE INFLUENCE OF LEGAL
CATEGORIES ON 14TH CENTURY
POLITICAL THOUGHT

ABSTRACT: 7he relationships between Church and Empire were intensively discussed in Europe-
an canon and Civil Law schools from the 12th century onwards. The paper aims at analyzing the
political thought of Dante in the light of the great legal debates which took place in these environ-
ments. Theological, legal and political dimensions cannot be considered separately in the intellectual
perspective of the 14th century. The enduring controversy over whether Dante studied law is thus
deliberately overshadowed by the belief that familiarity with legal questions was simply one element
of a Trecento intellectual’s identity.

In the following pages I will focus on the influence of late medieval legal debates on Italian political
thought. I will start from the use of the Bible in Dante, who often relies on a theological-juridical
interpretation of the Scriptures in order to discredit the most radical theses of the ecclesiastical legal
thought of his time. I will then try to illustrate the reasons why Dante doesn’t condemn canon legal
science as a whole, but makes a distinction between the ancient and respected legal thought of Gra-
tians generation (12th century) — which supported the late-antique principle of non-interference
between the two universal powers — and the new, hierocratic direction taken by the canon legal
thought after the Gregorian Reform. The superiority of the spiritual world over the secular, claimed
at length by the Church from the beginning of the 13th century, is considered by Dante, one century
later, as the main source of political — and in his case, also personal — troubles. The last section of the
paper is devoted to the concept of Empire in late medieval legal and political thought. I try to demon-
strate why supporting the Empire cannot be reduced simply to the backing of one political faction,
but it is rather expression of a sentiment of deep appreciation of the public function of imperial
government, a sentiment that can be understood better if we take into account the studies on Roman
public law undertaken by Italian and French lawyers in the last centuries of the Middle Ages.

* Associate Professor of Legal History, Roma Tre University.

** A shorter version of this paper appeared as: Law, in Dante in Context, Z. G. BARaNsk1 — L. PErTILE, Cambridge, 2015, ch. 3, pp. 47-58.
For an extensive research on the interpretation of the tale of Uzzah in the Middle Ages, see my Dante, la Bibbia, il diritto. Sulle tracce di
Uzzi nel pensiero teologico-giuridico medievale, Dante Studies, 133 (2015), pp. 122-146.




CONTENT: 1. Political use of the Bible. — 2. The tale of Uzzah as metaphor of non-interfe-
rence between Church and Empire. — 3. Convergence of views between civilists and first ca-
nonists. — 4. The Gregorian Reform and the prevalence of hierocratic ideas. — 5. The principle
of non-interference as barrier against hierocracy. — 6. The Empire as abstract model of public

power. — 7. The powers of the Emperor: legal-political thought outside Bologna.
1. Political use of the Bible

“There we had yet to let our feet advance

when I discovered that the bordering bank-

less sheer than banks of other terraces

was of white marble and adorned with carvings

so accurate-not only Polycletus

but even Nature, there, would feel defeated.

[...]

There, carved in that same marble, were the cart

and oxen as they drew the sacred ark,

which makes men now fear tasks not in their charge.'”

Dante and Virgil, after toiling up a hard, rocky slope, arrive at the first of the
seven terraces of Purgatory, where the proud are punished for their arrogance. A wall
of marble stands before them, with carvings to represent the sin of pride so perfect
that their craft seems to surpass not just the sculptor Polyclitus, but Nature herself.”
Among the first carvings is one depicting the Levite Uzzah, who, the Bible tells, joined
the procession of Israelites behind the cart carrying the Tablets of the Law to Jerusalem
under King David’s order. Uzzah held out a hand to steady the cart, which threatened
to overturn because the oxen were restless. That gesture, rather than earn Uzzah divine
approval, caused his death; God struck him down on the spot to punish him for his
arrogance and irreverence.’

Apart from any poetic considerations, Dante would use the story of Uzzah

1 Purgatory 10, 28-33, 49-57, in DANTE ALIGHIERI, The Divine Comedy, A. MANDELBAUM, Berkeley - Los Angeles - London,
1980-1982.
2 On these verses, see R. HOLLANDER, Allegory in Dantes Commedia, Princeton, 1969, pp. 297-300; T. BaroviNi, The Undivine

Comedy. Detheologizing Dante, Princeton, 1992, pp. 122-142; N. ]. VICKERS, Secing is Believing: Gregory, Trajan, and Dantes Art, Dante
Studies 101 (1983), pp. 67-85.

3 2 Sam, 6, 4-8.
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again in one of his most militant Epistles, to exonerate himself of accusations from
various sides that he was an enemy of the Church. In a polemical dialogue with Ita-
lian cardinals he mounted in 1314, Dante accused them in his Epistle of guiding the
Church toward the wrong path and pictured himself, come to show them the way, as
a second Uzzah abruptly interfering in ecclesiastical affairs. Nevertheless, he said, his
intention was not to right the Ark, for that was God’s task alone, but to return the oxen
to the straight and narrow: that is, to correct the ecclesiastics and especially the cardi-
nals who had distanced the Church from the right path.*

It was thus the political significance offered by the Biblical tale that made it
appealing to Dante. Writing at the beginning of the 14th century, he could count on
a long tradition: so archaic and inscrutable in the telling, the story of Uzzah had long
been read as an exemplary case of the relationship between the priesthood and the lay
world, and over the long years between Gregory the Great (d. 604) and the theological
and juridical texts of the 12th century, it would progressively be interpreted as a remin-
der of the need for absolute separation between spiritual and temporal power.

At least from the beginning of the 13th century, the tale of Uzzah had started
to be evoked in the context of the conflictual relations between popes and lay rulers.

In 1207, in the framework of the conflict between Rome and king John
of England over the archbishop of Canterbury, the great pope Innocent III wro-
te a furious letter to the nobles of England, admonishing them: “to be on guard to
save the King... from a policy... in enmity to God — that of persecuting our vene-
rable brother Stephen, archbishop of Canterbury and, through him, the Chur-
ch committed to his charge... Let him recall how Uzzah was smitten by the Lord
for putting out his hands, piously indeed but unworthily, to touch the Ark — and
let him not presume rashly to put out his hand against ecclesiastical rights... But

4 Epistola XI, 9-12 (tr. P. J. Toynseg, Dantis Alagherii Epistolae: The Letters of Dante, Oxford, 1920, p. 144): “Perchance in
indignant rebuke you will ask: “And who is this man who, not fearing the sudden punishment of Uzzah, sets himself up to protect the Ark,
tottering though it be?” Verily I am one of the least of the sheep of the pasture of Jesus Christ; verily I abuse no pastoral authority, seeing
that I possess no riches. By the grace, therefore, not of riches, but of God, I am what I am, and the zeal of His house hath eaten me up
... Nor does the presumption of Uzzah, which some may think should be laid to my charge, infect me, as though I had been rash in my
utterance, with the taint of his guilt. For he gave heed to the Ark, I to the unruly oxen that are dragging it away into the wilderness. May
He give succour to the Ark, who opened his eyes to bring salvation to the labouring ship!”. On the same passage, P.S. HAWKINS, Dante’s
Testaments. Essays in Scriptural Imagination, Stanford, pp. 51-52.
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rather let him recount the gifts of God who... has gloriously spread his name and
power among the princes of the Earth through the favour of the Roman Church.””

The same tones were adopted short after by Innocent III against the future
emperor Frederick II, who refused to choose the candidate of the pope as archbishop
of Palermo: the king of Sicily — in the words of Innocent — should be satisfied with
temporal powers and not interfere with spiritual matters, remembering that Uzzah was
killed by God for having touched the Ark of the Law.®

The frequent use of Biblical metaphors in politics as well as the high presence
of political ideas in theological and legal texts come not as a surprise. As argued by
Brian Tierney, until Aristotle’s Politics was translated from Greek into Latin by William
of Moerbeke in the second half of the 13th century, no thread of specifically political
writing had emerged in the medieval Latin West.” Obviously, this does not mean that
politics were not the subject of intense reflection until well into the 14th century, but
rather that — as Dante testifies — late medieval political ideas tended not to circulate
under the auspices of politics, but rather were attached to theological and juridical
doctrines.®?

The use Dante makes of the Biblical exemplum demonstrates that he had direct
knowledge of the interpretation circulating in the theological and juridical texts of his
time. To understand the use Dante makes of them helps to explain his complex appro-
ach to civil and canon law, fundamentally inspired by his political opposition to Pope
Boniface the 8th and his uncompromising indictment of the mistaken path that in his
view canon legal theory had taken, beginning especially in the mid-Duecento. The case
of Uzzah is not isolated: Dante often relied on Biblical passages to discredit hierocratic
convictions, offering a technical interpretation - a reading of the Scriptures from a
theological-juridical perspective - to counter the most radical theses of the canonists.

His refutation of the pope’s powers as the Vicar of Christ and thus of the pa-

Selected Letters of Pope Innocent 111 concerning England (1198-1216), C. R. Cuexey — W. H. SEmpLE, London, 1953, n. 32.
Innocentii III Romani Pontificis, Regestorum sive Epistolarum, lib. X1, n. 208 (Patrologia Latina 215.1523-24).

5
6
7 B. TiERNEY, Religion, Law and the Growth of Constitutional Thought. 11501650, Cambridge, 1982, pp. 29-30;
B. TierNEY, The Crisis of Church and State. 10501300, Toronto, 1988, pp. 98-99.

8 On the influence of legal categories on Dante, see the work of J. STEINBERG, Dante and the Limits of the Law, Chicago, which
looks at several juridical macro-concepts (reputation, arbitrium, privilege, contract) in Dante’s thought.
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pal faculty to unseat the emperor, expressed in a well-known passage from Monarchia
based on an interpretation of the role of Samuel in deposing Saul, is one of the most
eloquent examples of this use of Biblical passages, one in which, incidentally, Dante
reveals a close familiarity with civil legal doctrine.’

2. The tale of Uzzah as metaphor of non-interference between Church and Empire

The biblical tale of Uzzah had always raised a lot of doubts in the minds of
medieval readers. The ruthlessness of God’s judgment seemed at first sight obscure and
cruel: why did He punish Uzzah? The intentions of both David and Uzzah were appa-
rently good. David wanted to bring the symbol of God’s presence (the Ark) into his city
and Uzzah just wanted to keep the Ark from falling. If we read the story in the narrative
context of the Bible, we'd discover however that these two men had transgressed many
of God’s orders. But what interests us here it is not the genuine meaning of the tale in
the biblical context, but rather the metaphorical meaning gradually assumed by the
story in the medieval legal and theological commentaries.

As far back as the Early Middle Ages, a complex metaphorical interpretation of
Uzzal’s punishment began to appear, an interpretation that continued to be enriched
up until the 12th century and whose popularity endured well beyond that period.

The fullest statement of that interpretation is to be found in the Decretum
Gratiani, a fundamental work of canon law written around 1140 that quickly became
a reference point for the jurists of Bologna, and then of other Italian and European
centers of learning.'” In that mixture of theology and ecclesiastical rules and principles
that typifies Gratian’s work, based on an extensive account of the story of Uzzah from
6th and 7th century theological texts, the Decretum thus spells out the meaning of the
Biblical punishment: the Ark of the Covenant symbolizes the men of the church; the
Levite Uzzah stands for the lay subjects; the instability of the cart did not, as some had

9 DANTE ALIGHIERT, Monarchia 3 6, D. QUaGLIONT, in Dante Alighieri, Opere, M. SANTAGATA, vol. II, Milano, 2014, pp. 1286-
1297; on the political use of Biblical arguments in the late Middle Ages and “the infiltration of the biblical-latinised ideas into the vocabulary
of the acting governments”, see W. ULLMANN, The Bible and Principles of Government in the Middle Ages, in La Bibbia nell’Alto Medioevo,
Spoleto, 1963, pp. 181-228.

10 For a summary of the current historical debate on the composition of the Decretum see O. CoNDORELLI, Graziano, in Dizio-
nario Biografico dei Giuristi Italiani (XII-XX secolo), I, Bologna, 2013, pp. 1058-1061.

78



DANTE AND THE LAW

erroneously suggested, represent wrongs done by the clergy, but was caused by the wei-
ght of those men burdening the shoulders of the fathers and doctors of the church; the
unruly oxen were men who had done wrong, putting the Ark in danger by causing it to
lean and risk falling.!" No layman could accuse a man of the church or correct actions
that were subject to divine judgment alone; that would be to intrude in a sphere that
was not his own. Such, in essence, was Gratian’s view of why Uzzah was punished.

This interpretation is one of a number of passages in the Decretum that after
the death of Gratian would remain quite influential in the political and juridical thou-
ght of the Due- and Trecento, because they offered authoritative arguments that dealt
with urgent ideological questions. Although the Gratian interpretation seems at first
sight to condemn any lay intrusion into the spiritual realm, in reality, it came to stand
for the principle of non-interference, a principle that in the two centuries after Gratian
was largely upheld by opponents of hierocratic doctrine and of the corpus of canon
law supporting it. Thus, to begin with, students of Civil Law, who appreciated the
Decretum’s late-antique notion of a division between the lay and ecclesiastical spheres,
a principle formalized by Pope Gelasius (d. 496) at the end of the 5th century in a
famous letter addressed to the Byzantine emperor Anstasius I: “There are two things,
August emperor, by which this world is ruled: the sacred authority of the pontiffs and
the royal power ... Most merciful son, you know well enough that you surpass all
mankind in your dignity, yet even so you must bend your head in submission to the
ministers of divine things, and from them receive the pledge of your salvation. In re-
ceiving the heavenly sacraments, which it is their office to dispense, you must depend
on their judgement and not desire to submit them to your will. In matters concerning
public life, the ministers of religions understand that the imperial power has been given
to you from above and they themselves will obey your laws.'*”

The so-called Gelasian dualism that is here expressed became the ideological
framework of the relations between Church and Empire for more than 500 years. As
it is shown by the words of the letter, it was founded on the conviction that there were

11 Decretum Gratiani, C.2 q.7 ¢.27.

12 Epistola Gelasii papae ad Anastasium Augustum, tr. in G. DAGRON, Emperor and Priest: The Imperial Office in Byzantium,
Cambridge, 2003, p. 301.
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two authorities, each ordained by God and responsible for administering separate sphe-
res through an equal division of tasks. The spiritual realm was entrusted to the Pope,
while the secular realm was fundamentally the responsibility of the Emperor.

3. Convergence of views between civilists and first canonists

Around the middle of the 6th century the Gelasian view was firmly endorsed
by Justinian, who in the Novellae section of the Corpus iuris civilis quite clearly expres-
sed the view that priesthood and Empire, both gifts of God (dona Dei), must not be
obstacles to one another, for the first was charged with administering the divine sphere,
while the second was to deal with the human one.’® Justinian’s texts thus became an
important channel for Gelasian ideas in the Early Middle Ages, especially because po-
pularizations of the Novellae were quite widespread and well-known compared to other
sections of the Corpus iuris, many of which were mutilated or simplified and some, like
the Digest, utterly forgotten until the 12th century.' A perspective, that of Gelasius
adopted by the Novellae, which will incidentally be embraced by Dante in the Monar-
chia."” Gratian’s essential endorsement of the early medieval political-juridical equation
meant therefore that his Decretum was concordant with the views of the Bolognese
Civil Law experts (and those beyond Bologna as well) then fiercely examining Justi-
nian legal texts.'® All the more so because in scientific circles beyond Bologna - where
until the middle of the 13th century, sources that did not adhere to Roman law were
viewed with suspicion and were thought to risk polluting the philological work done
by the school of Irnerius (d. after 1119) on ancient legal texts - legal studies were quite

13 See especially the Novella “Quomodo oporteat episcopos” (Nov. 6=Auth. coll. 1.6), praef. (tr. S. P. Scorrt, The Civil Law, XV1,
Cincinnati, 1932: “The priesthood and the Empire are the two greatest gifts which God, in His infinite clemency, has bestowed upon
mortals; the former has reference to Divine matters, the latter presides over and directs human affairs, and both, proceeding from the same
principle, adorn the life of mankind”.

14 L. LoscHiavo, La Riforma gregoriana e la riemersione dell Authenticum. Un'ipotesi in cerca di conferma, in Proceedinges of the
Thirteenth International Congress of Medieval Canon Law, P. ERDO — Sz. A. Szurowmi, Citti del Vaticano, 2010, pp. 159-170; L. LoscHiavo,
La riscoperta dell Authenticum e la prima esegesi dei glossatori, in Novellae Constitutiones. Lultima legislazione di Giustiniano tra Oriente e
Occidente da Triboniano a Savigny, L. Loschiavo — G. Mancint — C. Vano, Napoli, 2011, pp. 111-139.

15 A. K. CasseLL, The Monarchia Controversy: An Historical Study with Accompanying Translations of Dante Alighieris Monarchia,
Guido Vernani’s Refuration of the “Monarchia” Composed by Dante, and Pope John XXII's Bull Si fratrum, Washington, DC, 2004, pp. 7-8.
16 See the civil Law glosses on the Novella 6 quoted by F. CANCELLI, Diritto romano in Dante, in Enciclopedia Dantesca, 2,

Roma, 1970, pp. 472-479.
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eclectic and Gratian was intensely scrutinized by civil legal experts as well as canonists."”

Gratian’s ideological framework was shared by all those canonists who - prior to
the publication of Liber Extra (1234) by Gregory IX (d. 1241) - made the Decretum
the focus of their doctrinal analysis, building comments and apparatuses on that text
that earned them the title of “Decretists”. A growing familiarity with the Roman legal
texts promoted among others by Huguccio of Pisa (d. 1210), one of the most influen-
tial writers of his generation, effectively reinforced the influence of Gelasian ideas on
ecclesiastical legal thought, until in many cases it effectively “did not materially differ
from the civilian standpoint.'®” Gratian’s views remain surprising today to the degree
they are impermeable to Gregory VII's (d. 1085) thought, widely circulated in theo-
logical texts that made the rounds between the 11th and 12th century in France and
Italy."”

Those new hierocratic theories had almost no effect on Gratian’s work which
represented, in the 12th century, more of a monument to the past than an outpost of
emerging canon theory.

4. The Gregorian Reform and the prevalence of hierocratic ideas

Things were to change radically in canon law beginning in the early Duecento,
when the pronounced hierocratic positions upheld by Alanus Anglicus and the politi-
cal-ideological line followed by Innocent III (d. 1216) during his papacy made mani-
fest the distinct change of course that took place in the collections of decretals issued
by popes following Gratian (1160-1234 ca.), where a Gregorian theological outlook
predominated instead. Innocent III’s celebrated metaphor of the two great lights in
the firmament, sun and moon, exemplifies the position that canon thought embraced
at the beginning of the 13th century, when a largely horizontal vision of relationships

17 Thus, for example, Johannes Bassianus and Rolandus of Lucca: E. CORTESE, Bassiano, Giovanni, in Dizionario Biografico dei
Giuristi Italiani, 1, 2013, pp. 191-193, and S. MENZINGER, Verso la costruzione di un diritto pubblico cittadino, in E. CONTE — S. MEN-
ZINGER, La Summa Trium Librorum di Rolando da Lucca, Fisco, politica, scientia iuris, Roma, 2012, pp. cxxv-cexviii, exli-exlii.

18 W. ULLMANN, Medieval Papalism. The Political Theories of the Medieval Canonists, London, 1949, p. 142. For the consonance
of Huguccio and Dante’s ideas, especially in the third book of the Monarchia, see A. CasseLL, Monarchia Controversy, 2004, pp. 13-16,
even if Richard Kay, in the review of the book of Cassell (The Catholic Historical Review, 90.4 (2004), pp 772-773), considers Gratian the
main reference point for Dante.

19 E. Corresk, 1l diritto nella storia medievale, 11, Roma, 1995, pp. 217-219
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between universal powers was replaced by a strongly hierarchical model, as the claims
of the spiritual world outstretched those secular. The degree to which the Empire was
subordinate to the Papacy was thus likened to the distance between sun and moon,
a distance that during the course of the 13th century would begin to be estimated in
exact terms, using mathematical-astrological data from studies of Ptolemaic texts.*’
The ideological shift that thus took place within the canon legal thought du-
ring the 13th century marked the end of an era: the end of that Gelasian balance born
to contain late antique Caesaropapism, softened during the Carolingian age to encom-
pass a near-fusional relationship between Church and Empire, then anachronistically
reintroduced in the 12th century by Gratian and his followers. In other words, the end
of the balance that, along with rediscovered sources of Roman Civil Law, had been
the ideological framework structuring the relationship between Church and Empire
between the 5th and the 11th century and the advent of Gregory VII. In a purely
juridical sense, the decline of the Gelasian paradigm would bring new theories that
posited complex superimpositions between civil and canon law, in response to a need
to coordinate the two systems. Against the old idea of separate spheres, the new unitary
concept of “both law” (utrumque ius) held that canon law and Civil Law were addres-
sed to the same subjects, but the first to the faithful (fideles), the second, to cives. It was
a more effective and functional view that however, in an effort to combine the Roman
laws with Christian tradition (which tended in effect to mean, following the canonists
of the second half of the Duecento, that spiritual thought overwhelmed the lay) evol-
ved into the well-known extremist view of the papacy of Boniface VIII (d. 1303).”
The widening category of “sin”, which began to swallow up ever more offenses, was, ac-

cording to civilist opponents from Odofredus (d. 1265) to Cynus of Pistoia (d. 1336), the

20 See D. QUAGLIONI, Luminaria, Duo, in Enciclopedia Federiciana, Roma, 2005, pp. 320-325. The expression duo luminaria
magna was used by Innocent III in the decretal So/itae addressed to the emperor of Constantinople, which became part of Compilatio III
(1210) and then of Liber Extra (1234); according to Othmar Hageneder the figure of speech was used by the Pope for the first time in 1198,
in a letter to a Florentine consul and prior of the Tuscan League: O. HAGENEDER, Das Sonne-Mond-Gleichnis bei Innocenz II1. Versuch einer
teilweisen Neuinterpretation, Mitteilungen des Instituts fiir Osterreichische Geschichtsforschung 65 (1957), pp. 340 - 368, now in O. HAGENE-
DER, [/ sole ¢ la luna. Papato, impero e regni nella teoria e nella prassi dei secoli XII ¢ XIII, M. P. ALBERZONT, Milano, 2000, pp. 33-68.

21 Cfr. E. Corrtesk, I/ diritto nella storia medievale, 11, 1995, pp. 197-245.
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pretext that allowed ecclesiastical jurisdiction to expand at the expense of secular law.**

5. The principle of non-interference as barrier against hierocracy

Between the 13th and the 14th centuries, the Gelasian principle of non-inter-
ference took on a political cast that previously was alien to it, for in Italy at any rate, it
began to be invoked by all those political and learned voices opposing the ever-more
ambitious claims of the ecclesiastical sphere. We cannot really understand the role Dan-
te assigns to Gratian in the Divina Commedia without being aware of such underlying
tensions. There is a direct connection between the glorious place Gratian is assigned in
Paradise and the most explicitly political verses of the 16th canto of Purgatorio™ and
of Monarchia in which Dante, in open opposition to the new canon legal thinking,
backs the theory of the two suns as symbols of the Empire and Papacy as separate, in-
dependent and equally strong institutions. Suns that shone in Rome, and which were
mentioned, not by chance, in that same Epistle to the Cardinals in which Dante uses
the Gratian version of the story of Uzzah to absolve himself of any accusation he is an
enemy of the Church.? Although there is no doubt that such views, in particular the
so-called principle of non-interference, were part of what we think of as Ghibelline
position, belonging to a political ideology that fostered real conflicts taking place daily
between rival families and cities, nevertheless it is an oversimplification, from what we
know, to classify the convictions of so many Zrecento intellectuals according to a rigid
pro-Imperial, pro-Papal dichotomy. When we look at the interchange between politics
and the law during that particular period of communal history, such categories appear
inadequate and quite dated. The opposition of Gratian to the canonists of the 13th

22 According to Odofredus (gl. ad C. 1.1.8), the pope ratione peccati intromittit se de omnibus (F. CANCELLI, Diritto romano in
Dante, 1970); for Cynus: ecclesia sibi usurpavit ratione peccati totam iurisdictionem (L. CHIAPPELLL, Vita e opere giuridiche di Cino da Pistoia,
Pistoia, 1881, p. 130).

23 Purgatory, 16, 106-114 (tr. The Divine Comedy, A. MaNDELBAUM, 1980-1982): “For Rome, which made the world good,
used to have / two suns; and they made visible two paths- / the world’s path and the pathway that is God’s. / Each has eclipsed the other;
now the sword / has joined the shepherd’s crook; the two together / must of necessity result in evil, / because, so joined, one need not fear
the other: / and if you doubt me, watch the fruit and flower, / for every plant is known by what it seeds”.

24 Epistola XI, 21 (tr. P. ToynBeg, Dantis Alagherii Epistolae, 1920, p. 146): “And that a glorious patience may foster and
maintain this purpose, it behooves you to keep before the eyes of your mind, according to the measure of your imagination, the present
condition of the city of Rome, a sight to move the pity even of Hannibal, not to say others, bereft as she now is of the one and the other of
her luminaries, and sitting solitary and widowed, as is written above”.
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century, which Dante saw as the opposition of the ancient and respected canon lear-
ning to the new, suggests how important medieval juridical categories were, not merely
in his thought, but across the late communal political universe.

6. The Empire as abstract model of public power

Public law was one significant area in which politics and the law met, yet hi-
storiography has long neglected that branch of medieval juridical thought and indeed,
just a few decades ago, public law was thought to have been almost non-existent before
well into the Zrecento. Communal jurists were reputed to be broadly uninterested in
political and juridical questions about how the State functions, and that seemed to be a
natural corollary to the political fragmentation of northern and central Italy. The belief
that there was but weak interest in the functioning of the State seemed to be confirmed
by the legal doctrine produced in Italian cities: a doctrine, it has long been argued, enti-
rely concerned with the private sector and passing over, as jurists undertook the massive
task of reviving ancient Roman law, those sections dedicated to the State. Thanks to
some major studies carried out in recent years, it now appears that public law was a far
more central concern than previously thought, not only in Italy but across all schools
of Civil Law from the middle of the 12th century onward.” Thus, while the Bolognese
school of Irnerius was largely focused on private law, elsewhere matters were different:
in informal circles of study in Piacenza, Modena and in Tuscany, for example, there
was an early and lively interest in the last three volumes of the Codex, those in which
Justinian, arbitrarily combining past Roman law and contemporary, had outlined a
model of an ideal State, in reality quite distant from that of the Byzantine Empire itself
in the 6th century.

If the many constitutions governing imperial administration could not but
seem remote and exotic during the Roman Barbarian age, they were of great interest in
Barbarossa’s (d. 1190) time, when the revived figure of the Emperor met and did battle
with the widespread ambitions of communal governments to embody a public political

25 An extensive bibilography is found in E. CONTE — S. MENZINGER, La Summa Trium Librorum di Rolando da Lucca, 2012,
Introduzione, pp. xiii-cexli; for the European perspective, see Gli inizi del diritto pubblico, G. DiLcHER — D. QuacLiont, 1-3, Annali
dellIstituto storico italo-germanico in Trento. Contributi, vol. 19, 21 and 25, Bologna-Berlin, 2006-2011.
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power.**That the conflict inspired civilists to a new militancy for Frederick I seems to
have been a legend; what it did inspire was a deep reflection on the Empire as an ab-
stract model and on its public aims and consequences. The Empire was thus not viewed
as antithetical to urban freedoms, but as a legitimating framework, the “common ho-
meland” (communis patria) uniting these new forms of public power, the Communes,
whose institutions in fact drew vital force from contact with the abstract Imperial mo-
del. Supporting the Empire thus expressed a sentiment that was not really equivalent
to the backing of one political faction: it was instead the result of a deep appreciation
of the public function of imperial government, from which the city, irrespective of its
concrete reality, could draw both inspiration and legitimation, appropriating a model
of civic cohabitation.”’

The Empire thus became a legal institution, an archetype on which to build
concrete political systems in the late Middle Ages, beginning with those of the city.
This was the Empire that communal jurists extrapolated from rediscovered Roman law
and projected, seesaw fashion, on those flesh and blood Emperors who appeared on the
Italian political scene, without ever completely identifying with them.? This is evident
in the widespread condemnation expressed in civil legal circles, of the notion - it was
supported by pro-Imperial teaching beginning with Arnald of Brescia (d. 1155) - that
the Emperor could freely dispose of all the goods in this world, even those belonging
to his subjects.

What prevailed was a narrow interpretation of those passages of the Corpus
iuris civilis to which historians have traditionally linked the debate on late medieval
sovereignty. If the expression “Lord of the world” (mundi dominus) of the Digest (D.
14.2.9) most probably did not even circulate for most of the 12th century, in fact, the
statement sentence “everything is understood to belong to the Emperor” (omnia prin-

26 G. Post, Studies in Medieval Legal Theory. Public Law and the State. 1100- 1322, Princeton, 1964, pp. 81-86; on the destiny
of Tres Libri in the Middle Ages, E. CoNTE, Tres Libri Codicis. La ricomparsa del testo e l'esegesi scolastica prima di Accursio, Ius commune
Sonderhefte. Studien zur Europiischen Rechtsgeschichte, 46, Frankfurt am Main, 1990.

27 C.1. Davis (Dante and the Empire, in The Cambridge Companion to Dante, R. Jacorr, Cambridge 2007, ch. 5, pp. 257-269)
traces the significance Dante attributes to the Empire primarily to a theological-philosophical mould, underestimating the extent to which
the poet’s theories depend on the field of Public Law.

28 See P. Costa, lurisdictio. Semantica del potere politico nella pubblicistica medievale (1100-1433), Milano, 1969, p. 196. An
entirely philosophical perspective is that of G. SASSO, Dante, ['Tmperatore e Aristotele, “Roma 20027, pp. 183-252.
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cipis esse intelligatur) transmitted by the Codex (C. 7.37.3.1a), was quickly the object
of extensive legal opinions.”

7. The powers of the Emperor: legal-political thought outside Bologna

The second half of the 12th century was the founding moment, ideologically,
of urban public power: it was then that juridical thought developed the theoretical
means to which Zrecento intellectuals consciously looked back when they sought to
arrest the inescapable decline of municipal institutions caused by factional infighting
and by the ambitions of the new signorie. It was not in Bologna, however, that such
ideas were most vigorously pursued, or to be more precise, they were not part of what
is considered mainstream Bolognese thought throughout the Duecento. The Magna
Glossa compiled by Accursius (d. 1262) around mid-century, would be the main source
— until the invention of printing and even beyond — through which the manuscripts of
the Justinian Corpus Iuris Civilis would circulate in the late Middle Ages. The influence
of Accursius and his sons (four, of which three were jurists) on the teaching of law, as
professors in the Studium of Bologna and many other European cities, and on the pro-
duction of legal texts, thanks to a prosperous manuscript-selling business in Bologna,
meant that Accursius’s Magna Glossa would become something of an official text.?

If Accursius’s text had the virtue of including the thousands of annotations that
the Bolognese Glossators, beginning with Irnerius, had produced on Roman law, it was
nevertheless vulnerable to two major criticisms. First, that it had arrested an expanding
literary genre, the gloss, which had previously been quite fluid and open; second, that
the text created an effective monopoly of Accursian thought in Bologna, where it was
difficult to express dissent. And while it would be wrong to see, in Dante’s assignment
to Inferno of Accursius’s oldest son Franciscus (d. 1293),*' a wholesale condemnation

29 E. CoNTE, Rolando e il diritto pubblico nel XII secolo, in E. CONTE — S. MENZINGER, La Summa Trium Librorum di Rolando da
Lucca, 2012, pp. Ixv-cxxiv, xcix-civ.

30 E. SOETERMEER, Utrumque ius in peciis. Aspetti della produzione libraria a Bologna tra Due ¢ Trecento, Milano, 1997, pp.182-194
and passim; M. BeLLomo, The Common Legal Past of Europe. 1000-1800, Washington, DC, 1995, pp. 173-175.

31 Hell, 15, 106-110.
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of the Magna Glossa,* it is nevertheless very likely that the poet saw in Franciscus Ac-
cursii an example of those Bolognese jurists who relied heavily on their earnings from
the legal profession and from usury, an activity that was widely practiced by doctores
legum in Bologna and elsewhere.?® At the same time, it is true that in at least two cases,
Dante did express opinions that diverged sharply from the line of the Magna Glossa,
and the matters involved were anything but banal.**

Such factors helped some centers exploring an alternative legal approach to
flourish, among which the most distinguished was certainly that of Orléans in nor-
th-central France, in open disaccord with Accursius’s brand of Bolognese law, seen as
stifling and old-fashioned. It was here, to a freer intellectual environment, that between
the 13th and 14th centuries part of the Civil Law tradition excluded in Bologna - or
considered minor - would migrate. Minor: so the work of all those schools that grew up
in the 12th century in northern Italy and southern France, schools that were generally
informal in character, has tended to be unjustly defined by historians. The technique
of the comment itself, which was born later in the different environment of Orléans,
was strongly shaped by the intellectual horizons of the so-called Minor Schools, where,
although there had not yet occurred a conscious shift of attention from words (verba)
to the ratio of the law (as would begin in Orléans mid-Duecento), scholars began to
reflect deeply on the philosophical-juridical concept of causa.” Greater links with the
world of the Liberal Arts and a consequent opening to extra-juridical culture meant
that jurists like Johannes Bassianus at Mantua would be interested in the new Aristo-
telian translations made by Giacomo Veneto (active mid-12th century), including the
Latin version of Physica 11 which restored Aristotle’s detailed explanation of the four
causae to Western scholars.?® The transition from an interest in the causa of the contract

32 Thus reasons A. PEZARD, Dante sous la pluie de feu (Enfer, chant XV), Paris, 1950, pp. 173-200, but the author seems to con-
fuse the son with the father.

33 Bibiliography on Franciscus in S. MENZINGER, Francesco d’Accursio, in Dizionario Biografico dei Giuristi Iraliani, 1, pp. 900-

901; on the diffusion of usury among Law professors, cfr. ibid, II, Indice delle cose notevoli, entries “usura” and “prestito a interesse”
(pp. 2176, 2188).

34 See below.
35 E. Correst, 1l diritto nella storia medievale, 11, 1995, pp 187-195
36 E. CortEsg, Bassiano, Giovanni, 2013.
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as explored by Johannes Bassianus (d. end of 12th century) to that of the causa or ratio
of the law, as matured at Orléans in the second half of the 13th century, is one of many
signs marking a dialogue that the new French civilists had taken up, a century later,
with ideas that emerged in the Italian Minor Schools. Other signs of that dialogue
can be found in debates on sovereignty and on the Empire, debates that perhaps were
known to Dante himself via Cynus of Pistoia, the Italian jurist who first embraced the
ideas and methods of Orléans and who served as a bridge spreading those French ideas
in Italy.

If only because the professors of Orléans, despite the fact they were churchmen,
had close ties with the French crown, their approach was anything but hierocratic. Nor
did the headstrong views of the Duecento canonists take hold there. It comes as no
surprise that Boniface VIII’s extremist thought was rejected by these particular civilists,
the first to begin to consider the concept of national sovereignty.”” One of the leading
voices in this school, Pierre de Belleperche (d. 1308), joined the court of Philippe le
Beau in 1296 and quickly became one of his most trusted advisors.

Belleperche opposed spiritual interference in secular jurisdiction, arguing that
the sphere of ecclesiastical justice should not extend beyond matters of faith.*® The
views of Jean de Monchy, the first to posit imperial power as an abstract quantity, were
transmitted by his better-known pupil Jacques de Revigny (d. 1296), who insisted that
the Empire had a jurisdictional function,? citing a century-old constitution of Frede-
rick I still in circulation in feudal law, and using concepts not unlike those sketched
out in the 12th century by those authors in the Minor Schools who had delved into
public law. All of it was material that, perhaps via Cynus, made its way into Dante’s
Monarchia, where the Empire, following Frederician law, was defined as “jurisdiction
which embraces within its scope every other temporal jurisdiction” (iurisdictio omnem
temporalem iurisdictionem ambitu suo comprehendens).*®

37 E. M. MEuERS, Etudes d’Histoire du Droit, 111, publiées par R. Feenstra et H.EW.D. Fischer, Leyde, 1959, pp. 21, 82.

38 K. BEZEMER, Pierre de Belleperche. Portrait of a legal puritan, Frankfurt am Main, 2005, pp. 101-105.

39 Cfr. E. Corresk, 1/ diritto nella storia medievale, 11, 1995, pp. 405-408

40 Monarchia (D. QuacLiont, 2014), III x 10; D. QUAGLIONT, “Arte di bene e d'equitade”. Ancora sul senso del diritto in Dante

(“Monarchia” I1, V, 1), Studi Danteschi, 76 (2011), pp. 27-46, 37-38.
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Influenced by the French thinkers, Cynus of Pistoia firmly denounced as er-
roneous a gloss that was part of Accursius’s text, in which the Empire was said to have
come forth from fate (fortuna), rather than from God.* It was one of the most con-
troversial ideological issues of the early 7recento, when the anti-Guelph intellectual side
strongly opposed the notion that the Empire derived from the Church, an idea that the
canonists sought at length to impose in place of the older conception that both of the
highest powers were of divine origin. It may well have been that particular gloss that
aroused Dante’s ire against jurists in Monarchia, a fury that, far from being generic, was
most likely an attack on the mistaken interpretation of the Bolognese Glossators.*>

In the juridical thinking of Zrecento Italy, ideas from Orléans were sometimes
accepted together with a simultaneous recovery of the earlier civilist tradition flouri-
shed mainly outside the Accursian Glossa. An interesting expression of this intellectual
current came at the end of the 12th century, with the assertion of an abstract imperial
power - inspired both by the newly recovered texts of Roman law, and by the historical
vicissitudes of the house of Hohenstaufen - that however had not yet taken on truly
anti-papal colors.

It was within this perspective that the Peace of Constance (1183) took on a
new significance in T7ecento legal thought, when a jurist as highly involved in Lombard
politics as Albericus de Rosciate (d. 1360) began to reflect on the concessions made by
Frederick I to Italian cities and to study Rolandus of Lucca’s Summa Trium Librorum,
the most extensive commentary on Roman public law written between the 12th and
13th centuries, and in an environment far from Bologna.® The ease with which Alberi-
cus combines citations from these materials with passages from Cynus, from French ju-
rists and the authors of late-Duecento Bolognese quaestiones, invites us to view in a far
more unified light chapters of a European political-legal culture that have mostly been

41 Cfr. E. CoRrTESE, Il problema della sovranita nel pensiero giuridico medioevale, Roma, 1966, pp. 105-106

42 According to D. QuagLiont (Monarchia, 11 ix 19-21, pp. 1188-1191, and D. QuaGLion, “Arte di bene e d'equitade”, 2011,
pp- 34-306) in fact, the order to be silent (sileant!) that Dante directs to the jurists in Monarchia appears just after a long explanation inten-
ded to show that the Empire was a gift of Providence.

43 See D. QUAGLIONL, “Arte di bene e d'equitade”, 2011, p 45; S. MENZINGER, Diritti di cittadinanza nelle quaestiones giuridiche

duecentesche e inizio-trecentesche, in Cittadinanza e disugnaglianze economiche. Le origini storiche di un problema europeo (XIII-XVI secolo),
C. LENOBLE — G. ToDESCHINI, Rome, Emleﬁan;aixe de Rome, Mélanges de /’Emleﬁan;aixe de Rome - Moyen Age, 125-22013, pp. 9-11.
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considered separately. Albericus’s frequent citations of Dante suggest we would do well
to tear down the walls that have traditionally surrounded medieval juridical culture,
for its high level of technical expertise did not preclude communications beyond the
universe of the legal thought. Albericus’s admiration for Dante led him to translate in
Latin Jacopus de Lana’s comment on the Commedia; Bartolo de Sassoferrato consulted
Monarchia at length, and from a certain time onward, also shared its basic political
message. He even found its literary arguments worthy of doctrinal consideration, and
went so far as to include, in a comment on the Justinian Codex, a learned refutation of
the idea of nobility expressed by Dante in Le dolci rime.** And the intellectual curiosity
was fully mutual, for if Dante’s convictions grew out of an intense dialogue with the
most advanced currents of cultivated legal thought, the jurists of the Trecento also read
and commented on Dante’s work with great intelligence.

44 Cfr. P. Borsa, “Sub nomine nobilitatis’: Dante e Bartolo da Sassoférraro, in Studi dedicati a Gennaro Barbarisi, C. BERRA
M. Mari, Milano, 2007, pp. 59-121, e M. AscHERI, La nobilta dell’ Universita medievale: nella Glossa e in Bartolo da Sassoferrato, in Sapere
e/é potere. (Dalle discipline ai ruoli sociali), L. AveLLiNt — A. CrisTiant — A. DE Benepicris, Bologna, Istituto per la storia di Bologna,
1990 pp. 239-268.
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ADMINISTRATIVE LAW SYSTEMS
AROUND THE WORLD: (INCREASINGLY)
SIMILAR BUT (STILL) DIFFERENT

ABSTRACT: Comparative legal studies show increasing convergence between administrative law
systems. This is the outcome of ever tighter international and supranational constraints, as well of
lateral opening of legal orders, which make transplants and imitations among jurisdictions much
easier. This paper, however, sheds light on achievements and limits of legal harmonization; provides
some alternative explanations of convergence, beyond transplants and imitations theories; argues
that relevant differences among administrative law systems do remain. Final remarks suggest a mul-

ti-layered architecture of administrative law.

CONTENT: 1. Introduction. - 2. Achievements and limits of legal harmonization.
- 3. Beyond legal transplants: some alternative explanations of convergence in admi-
nistrative law. - 4. The context matters: why administrative law systems still differ.

5. Conclusion: the complex and multilayer architecture of administrative law.

1. Introduction

Convergence in administrative law has become a new mantra. Comparative
legal studies show increasing convergence between administrative law systems.! This
is the outcome of ever tighter international and supranational constraints, as well of
lateral opening of legal orders, which make transplants and imitations among juri-
sdictions much easier. This paper, however, sheds light on achievements and limits of

* Full professor of Administrative Law and Comparative administrative Law, Roma Tre University.

1 S. Rose ACKERMAN — PL. LINDSETH — B. EMERSON, Comparative Administrative Law, Cheltenham-Northampton, 2017;
J.s. BeLL, Comparative administrative Law, in M. REIMANN — R. ZIMMERMANN, Oxford Handbook of Comparative Law, Oxford, 20006,
pp- 1261-1286; E. BiaNami, Comparative Administrative Law, in The Cambridge Companion to Comparative Law, Cambridge, 2012, pp.
145-170; ]. BoUuGHEY, Administrative Law: The Next Frontier for Comparative Law, in International and Comparative Law Quarterly, 6, 1,
2013, pp. 55-95.
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legal harmonization (part. 2); provides some alternative explanations of convergence,
beyond transplants and imitations theories (part. 3); argues that relevant differences
among administrative law systems do (and will) remain (part. 4). Final remarks suggest
a multi-layered architecture of administrative law (part. 5).

2. Achievements and limits of legal harmonization

In the last thirty years, the ever-growing emergence of regional and global pu-
blic goods, which cannot be managed by governments at the national level, explained
the move towards an increasing supranational and international regulatory coopera-
tion in many fields, in market, as well as in non-market areas. The European internal
market became larger and much more deeply integrated. With the Maastricht Treaty
and Lisbon Treaty, the European Union gained additional competences in other fun-
damental areas. At the global level, a World Trade Organization was established. Other
international institutions, such as the World Bank, pushed recently democratized and
countries to adopt administrative law institutions and regulations in order to protect
private parties and international investors. International treaties and conventions in
non-market fields, like the Aarhus Convention on the protection of the environment,
further developed institutional integration, even in public law governance and accoun-
tability.?

The legal harmonization taking place within Europe and on a global level,
through different forms of international regulatory cooperation, represented a powerful
and often compulsory tool for approaching domestic administrative law systems. Inter-
national organizations were established and national administrations were integrated
in regional and global networks. International and supranational rules and standards
started to be applied directly in the relationships between organizations, governments,
and private actors. At the same time, those rules and standards transformed several
areas, both substantial and procedural, of domestic administrative laws.

First, new principles of administrative organization and action, such as tran-
sparency and proportionality, and fundamental rights, such as the right to good admi-
nistration and protection of legitimate expectation, were afhirmed. Second, new rather

2 These changing patterns of contemporary administrative Law were signaled at the beginning of the new century,
R.B. STEWART, Administrative Law in the 21st Century, in New York University Law Review, 2, 2003, pp. 437-460, and still are the heart of
his reflection on the subject (R.B. STEWART, State Regulatory Capacity and Administrative Law and Governance Under Globalization, in N.r.
PARRILLO, Administrative Law from the Inside Out, Cambridge, 2017). I tried to analyze their impact on the transformations of compara-
tive administrative Law, in a broader and partially different version of this article, in G. Narorrtano, 7he Transformations of Comparative
administrative Law, in Rivista Trimestrale di Diritto Pubblico, 4, 2017, pp. 997-1033.
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similar regulatory institutions were established almost everywhere. The development of
independent authorities, of course, has country-specific origins in every jurisdiction.

However, its expansion has been greatly favoured by EU law approximation
directives, especially in network utilities regulation and financial markets oversight. As
a matter of fact, these directive require the establishment of independent authorities
and design commissioners’ appointment requirements, financial autonomy, regulatory
and supervisory powers.

Third, administrative procedure rules were increasingly harmonized by interna-
tional and European rules impose standards to follow regarding notice and comments
in rule-making and due process in adjudication, in many relevant areas of admini-
strative law. Fourth, notwithstanding the formal respect for procedural autonomy of
nation-states, administrative justice and judicial review were deeply affected by supra-
national rules, as the example of the EU “Remedies” Directive in public procurement
clearly shows.

All these achievements explain the enormous success gained by new academic
fields, such as European Administrative Law and Global Administrative Law.

The forerunner of European Administrative law was a German scholar, Jiirgen
Schwarz, who published in 1988 the first edition of his book on Europacisches Verwal-
tungsrech.’ The fundamental idea at the basis of this new legal field was that the Europe-
an integration process had been built around a community of administrative law.* The
entire legitimacy of the European integration process was said to lay fundamentally in
the positive outcomes it granted, ensuring the efficient delivery of immaterial goods
and services, like peace, market integration, and consumers’ welfare. Even when the
centrality of administrative law was eroded by the relevance gained by typical constitu-
tional law, international law and fundamental rights issues, the literature on the topic

3 J. Scuwarz, Europeaisches Verwaltungsrecht, Baden-Baden, 1988. Translated into English in 1992, its revised version was
published in 2006, after the enlargement of the EU to Eastern Europe countries.

4 The idea is embraced by comparative private lawyers (e.g. V. ZENO-ZENCOVICH — N. VARDI, European Union as a Legal System
in the Comparative Perspective, in European Business Law Review, 2008, pp. 243-265) and US scholars too: P.L. LINDSETH, Democratic Legi-
timacy and the Administrative Character of Supranationalism: The Example of the European Community, Columbia Law Review, 99, 1999, p.
628; ID., Power and Legitimacy: Reconciling Europe and the Nation-State, Oxford, 2010.
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continued to grow, with reference to specific sectors and in broader general terms.’
Global Administrative Law was inaugurated at a conference held in 2004 held at the
New York University Law School. This movement assumed that a large part of the insti-
tutions ensuring a global governance could be understood as (public, hybrid or private)
administrations, and that such administrations were organized and shaped in their
action by principles of an administrative law character.® As a consequence, the Global
Administrative Law scholarship — also previous study and research in international
administrative law which date back to the second half of the Nineteenth century — star-
ted to refer to the structures, procedures and normative standards for regulatory deci-
sion-making — including transparency, participation, and review — that are applicable
to international organizations; to informal intergovernmental regulatory networks; to
regulatory decisions of national governments framed by an international or an intergo-
vernmental regime; and to hybrid public-private or private transnational bodies.” Even
the classic public-private divide was revised in the context of global regimes.® From a
supranational legal harmonization perspective, differences among domestic systems of
administrative law were neglected or underestimated, because merely transitional. If

5 Among the most outstanding textbooks, P. Cra1G, EU administrative Law, Oxford, 2006 and 2012; H.c.1. Hormann — G.c.
Rowe — A.u. TURK, Administrative Law and Policy of the European Union, Oxford, 2011; C. HarLow — P. LEINO — G. DELLA CANANEA,
Research Handbook on European Administrative Law, Cheltenham-Northampton, 2017; ].p. SCHNEIDER, Europiisches Verwaltungsrecht, Ber-
lin - Heidelberg, 2018. In the Italian literature, M.p. CH1T1, Diritto amministrativo europeo, Milano, 1999, (updated editions in 2004 and
2008; a collective book edited by M.p. Crrri was published in 2012). The close relationship between EU constitutional and administrative
Law is stressed by M. Ru¥rrerT, The constitutional basis of EU administrative Law, in Comparative Administrative Law, pp. 667-679 and
P.r. LINDSETH, Whats in a label? The EU as ‘administrative” and “constitutional’, in Comparative Administrative Law, pp. 680-697. On the
transformations of the European administrative system induced by the crisis, E. CHrt1, /2 the Aftermath of the Crisis — The EU Administra-
tive System Between Impediments and Momentum, in Cambridge Yearbook of European Legal Studies, 17, 2015, pp. 311-333.

6 The inaugural paper was delivered by B. KingsBury — N. KriscH — R.B. STEWART — J. WIENER, The Emergence of Global Ad-
ministrative Law, in Law and Contemporary Problems, 68, 3 — 4, 2005, pp. 15-61. From a European perspective, S. CASSESE, Administrative
Law without the State. The Challenge of Global Regulation, in New York University Journal of International Law & Policy, 37, 2004, p. 663;
C. Harvow, Global Administrative Law: The Quest for Principles and Values, in European Journal of International Law, 17, 1, pp. 187-214.

7 An assessment of the achievements of the Global administrative Law scholarship in R.B. STEWART, The normative dimensions
and performance of global administrative Law, in International Journal of Constitutional Law, 13, 2, 2015, pp. 499-506; an up to date and
enlarged perspective in S. CASSESE, Research Handbook on Global Administrative Law, Cheltenham-Northampton, 2016 (with specific
reference to the different academic paths, L. CasiNi, Global Administrative Law scholarship, pp. 548 -571).

8 From different perspectives, M. GOLDMANN, A matter of perspective: Global Governance and the Distinction Between Public and
Private Authority (and not Law), in Global Constitutionalism, 5, 1, 2016, pp. 48-84; L. CasiNt, “Down the rabbit-hole”: The Projection of
the Public/Private Distinction Beyond the State, in International Journal of Constitutional Law, 12, 2, 2014, pp. 402-428; L. SanD, Globa-

lization and the Transcendence of the Public/Private Divide — What is Public Law under Conditions of Globalization?, in C. Mac AMHLAIGH

C. MicHELON — N. WALKER, After Public Law, Oxford, 2013.
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serious and relevant, relevant, these differences were deemed mostly as a failure in inte-
gration and regulatory cooperation, to address through proper enforcement measures
and, when needed, to sanction following specific infringement procedures.

The political premise of global or regional legal harmonization, however, tur-
ned out to be to be delusional. Worldwide, especially after the eruption in 2008 of
the financial crisis, popular confidence in the virtues of economic and technological
globalization greatly decreased. In the meantime, some of the most important negotia-
tions in multilateral free-trade agreements at the international and the macro-regional
level failed. A new strategy based on purely bilateral deals and treaties emerged. In
some cases, governments and political leaders announced their commitment to restore
national borders. Even the European integration process entered into a phase of great
uncertainty: above all, because of the sovereign debt crisis started in 2010 and of the
migrants’ human flow, which greatly increased since 2015. As a consequence, the citi-
zens satisfaction and trust towards the EU institutions and policies fell. In 2016, for
the first time, a Member State decided to leave the Union. Even if fragmented inside
and externally weakened, national governments tried to occupy again the centre stage
and to play a relevant role on the international scene.’

In such a difficult context, it became very clear that even the most intense de-
gree of legal harmonization, as the one prevailing in some areas of EU law, could push
for convergence and increasing similarities, but it would be unable to generate homo-
geneity. Directives, including the most detailed ones, always leave room for different
choices by Member States. Even when Member States simply translate the European
into their own languages, or adopt the same institutional options, implementation and
outcomes remain significantly different, as the example of public procurement shows.'
These issues cannot be addressed through the opening of infringement procedures.

9 A nuanced view in M. SEYOUR, 7he Fate of Nation-state, Montreal, 2004. The financial crisis brought a re-launch of the role
of national governments: G. Narorrtano, 7he Two Ways of Global Governance After the Financial Crisis: Multilateralism Versus Cooperation
Among Governments, in International Journal of Constitutional Law, 9, 2, 2011, pp. 310-339; with specific reference to the Eurozone,
E. FaBBRINY, States Equality v States’ Power: the Euro-crisis, Inter-state Relations and the Paradox of Domination, in Cambridge Yearbook of Eu-
ropean Legal Studies, 17, 2015, pp. 3-35; S. RANGONE, Managing the Euro Crisis, National EU Policy Coordination in the Debtor Countries,
Oxford, forthcoming 2018.

10 On this sector, see A. SANCHEZ-GRAELLS, Against the Grain? — Member State Interests and EU Procurement Law, in M. VARJU,
Between Compliance and Particularism: Member State Interests and European Union Law, Berlin-Heidelberg, forthcoming 2018.

96



ADMINISTRATIVE LAW SYSTEMS AROUND THE WORLD

3. Beyond legal transplants: some alternative explanations of convergence in admi-
nistrative law

Moving from a purely national to a transnational or “beyond the border” ap-
proach, the attention must be focused on the overarching logic which explains why,
to a relevant extent, administrative law systems are increasingly similar. The very signi-
ficant role played by legal harmonization and its limits were already discussed earlier.

Another warning is now required with reference to the widespread idea of le-
gal transplants, and related concepts such as imitation, (voluntary, imposed, explicit
or crypto) reception, solicited imposition, and inoculation."" Strong criticism against
this conceptual framework has already been expressed in comparative law theory. In
its most radical expression, legal transplants were said to be even impossible.”” Un-
doubtedly, the transplants’ conceptual framework reveals how deep the legacy is of
nationalism (and even colonialism). In addition, that framework is often delusional,
being based on two wrong implicit assumptions. The first one is that there is a leading
country which is able to influence other countries’ legal and institutional choices; or, at
least, a best-performer country which other countries assume as a source of inspiration
to achieve the same desirable outcomes. The second one is that legal systems are com-
pact and coherent entities and that the scientific knowledge about them is based on the
logic of non-contradiction."

Not surprisingly, in recent years, the terminology of legal transplants was super-
seded by a colourful vocabulary, which highlights a more nuanced vision of choice, mo-
bility and influence of legal institutions. As a consequence, comparative law theory em-
braced the use of other words and metaphors, such as grafting, implantation, repotting,
cross-fertilisation, cross-pollination, engulfment, emulation, infiltration, infusion, dige-
stion, salad bowl, melting pot and transposition, which evoke different conceptual fra-
meworks and alternative explanation based on ideas such as collective colonisation, con-

11 A. WatsoN, Legal Transplants: An Approach to Comparative Law, Edinburgh, 1974.

12 This is the position assumed by P. LEGRAND, 7he Impossibility of Legal Transplants, in Maastricht Journal of European and Com-
parative Law, 4, 2, 1998, pp. 111-124.

13 As a consequence, legal systems are considered “pure” and not hybrid/multi-layered structure. On this criticism see H.p.

GLENN, Quel droit comparé?, in Revue de dyroit de I'Université de Sherbrooke, 43, 1, 2013, pp. 23-46.
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taminants, legal irritants, layered law, hyphenated law and competition of legal systems. '

When the legal transplants’ approach is not abandoned, the existing literature
offers a more problematic conceptual framework, which accounts for the competing
positive (transplanted rules and institutions work in the same way as at home), skep-
tical (they are largely irrelevant), negative (they are often harmful), and differentiated
views (they function in a modified way)."” The latter approach, in particular, provides
a detailed map to discover standard case and variants of legal transplants with refe-
rence to the most relevant topics, such as source-destination, levels, pathways, formal
or informal, objects, agency, timing, power and prestige, change in object, relation to
pre-existing law, diffusion perspective, impact.'® Furthermore, ideas and actors of legal
transplants do change in a considerable way in relation to space (Europe, North and
South America, colonial world, Middle East, and East Asia) and time (cultural tran-
splants were probably more relevant than legislative ones in the nineteenth century un-
til the mid-twentieth century; since the Second World War and even more after the fall
of communism, the United States supplanted the European countries and the Ameri-
canisation of law spread worldwide; in the last twenty years, globalization and the end
of the American order created a much more “multilateral” system of legal influences)."”
If one accepts this fine-tuned re-conceptualization of the theory, it can be easily ack-
nowledged that legal transplants did exist and play a significant role in approaching
one to the other the domestic rules and institutions of administrative law too. Howe-
ver, especially in this area of law, such an explanation does not reveal the whole truth.

Other relevant phenomena, like independent parallel invention, natural con-
vergence and creative adaptation must be adequately considered in order to understand
why domestic and supranational administrative law systems are becoming increasingly
similar.

To this purpose, at least four factors must be taken into account: historical evo-

14 See for a more complete list, E. Ortct, A Theoretical Framework for Transfrontier Mobility of Law, in Transfrontier Mobility of
Law, in R. JaGTENBERG — E. OrUCU — A. DE Roo, Tiansfrontier Mobility of Law, The Hague, 1995, p. 5.

15 M. Siems, Comparative Law, Cambridge, 2014, pp. 195-200

16 W. TwiNING, Globalisation and Comparative Law, in E. OrR6ct — D. NeLkeN, Comparative Law: A Handbook, Oxford, 2007,
pp- 69-89, in particular pp. 86-87, as re-framed by M. Stems, Comparative Law, 2014, pp. 200-201.

17 M. Siems, Comparative Law, 2014, pp. 201-214.
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lution, economic and institutional efficiency ratios, public values discourse and human
rights approach, major trends in policy-making as a response to social problems. Histo-
rical evolution makes clear the (parallel) independent invention and development, in
every jurisdiction, of a complex bureaucratic machinery at the service of modern states
and international organizations and the foundation of an always more complex system
of administrative law. The growth of apparatus is the outcome of ever-increasing public
tasks, which require delegation, specialization and expertise, both at the national and
the supranational level.'® Legal structures of government, agencies, public law entities,
independent regulatory authorities, and state-owned corporations circulated and flou-
rished all around the world.” Their survival through continuous adaptations shows
that Darwinism can be applied to the study of bureaucratic organization and action
too. Successful administrative institutions, such as independent agencies exercising ru-
le-making and adjudication functions, can prevail even over venerated constitutional
principles, such as separation of powers.”” Economic and institutional efficiency ratios
explain why governments everywhere receive from administrative law tasks, powers
and prerogatives, which are deemed necessary to correct market failures in an appro-
priate way. In all jurisdictions, potential inefficiencies arising from the existence of
public goods, externalities, market power, information asymmetries, macro-economic
imbalances are addressed through the assignment to the government and related agen-
cies of the duty to accomplish specific functions and through the conferral of autho-
ritative powers in order to overcome non-cooperative behaviours of private actors.*

At the same time, administrative law regulations and dispute resolution me-
chanisms aim to prevent or correct government failures, which arise from the specific
nature of public administrations as agents at the service of multiple principals (citizens,

18 An explanation based on economic efficiency in J.L. Masuaw, Prodelegation: Why Administrators Should Make Political Deci-
sions, in Journal of Law, Economics, and Organization, 1, 1985, pp. 81-100.

19 One of the most well-known case is that of independent agencies: a comparative overview in D. HALBERsTAM, 7he Promise
of Comparative Administrative Law: A Constitutional Perspective on Independent Agencies, pp. 139-150; M. Suapiro, A Comparison of US
and European Independent Commissions, pp. 234-250, both in S. Rose-AckerMAN — P. L. LinpseTH, Comparative Administrative Law,
Cheltenham, 2010.

20 As brilliantly pointed out by B. AcKERMAN, Good-bye, Montesquien, Comparative Administrative Law, 2010, pp. 38-43.

21 J. STIGLITZ — ].K. ROSENGARD, Economics of the Public Sector, New York, 2015
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groups, elected officials, and international organizations), often competing and con-
flicting one against the others.*> All of this explains the diffusion at every latitude of
substantial limits to administrative discretion made of general principles, such as pro-
portionality and reasonableness, as well as objective standards, criteria and thresholds;
the development of procedural constraints, based on participation and access to public
information; and the establishment of sophisticated judicial review institutions.*

The intimate structure of administrative law is deeply influenced by public
values, which guide the legitimate exercise of the authority by the state and the accom-
plishment of missions of general interest.?* In every jurisdiction, public administrations
are required to serve the people, to be impartial and to not discriminate, to be “good”
and efficient, to be open and transparent, to be subject to effective judicial review.®
Public administrations are also required to respect the fundamental rights of the in-
dividuals in the exercise of the public authority and to ensure the satisfaction of the
population’s basic needs through the provision of goods and services. As a consequence,
power is limited and even duties to purchase or to directly produce those goods and
services are often established. In many cases, national constitutions strengthen govern-
mental obligations and ensure the respect of individual rights. In addition, administra-
tive law is everywhere more and more affected by the human rights approach, which
is inherently universal and is often backed by international conventions.”® A powerful

22 D.A. FARBER — P.p. FRICKEY, Law and Public Choice. A Critical Introduction, Chicago, 1991; M.j. HorN, The Political Economy
of Public Administration, Cambridge, 1995; J.L.. Masuaw, Greed, Chaos, and Governance: Using Public Choice to Improve Public Law, New
Haven, 1997; R.p. CoOTER, The Strategic Constitution, Princeton, 2000; M. MccussiNs — R. NoLL — B. WEiNGasT, 7he Political Economy
of Law, in A.m. POLINSKY — S. SHAVELL, Handbook of Law and Economics, Amsterdam, 2007, 11, pp. 1651-1738.

23 E BiaNami, Comparative Administrative Law, in M. Bussant — U. Martel, The Cambridge Companion to Comparative Law,
Cambridge, 2013, pp. 154-160; G. NaroLITaNO, Administrative Law, in Encyclopedia of Law and Economics, Heidelberg - New York, 2014,
ad vocem.

24 On the values underpinning public Law, M. LoUGHLIN, 7he idea of public Law, Oxford, 2004, pp. 25- 29.

25 P. Davy, Administrative Law: A Values-Based Approach, in J. BELL — M. ELLioT — ]. VARUHAS — . MURRAY, in Public Law
Adjudication in Common Law Systems: Process and Substance, Oxford, 2015; with specific reference to the problems emerging in case
of privatization, L. DICKINSON, Public Law Values in a Privatized World, in Yale Journal of International Law, 31, 2006, pp. 383-426;
M. TirARD, Privatization and Public Law Values: A View from France, in Indiana Journal of Global Legal Studies, 15, 1, 2008, pp. 285-304;
J.8. Ausy, Contracting Out and “Public Values”: A Theoretical and Comparative Approach, in Comparative Administrative Law, 2010, pp.
511-523.

26 The relevance of constitutional values and fundamental rights for administrative Law at every latitude is stressed by J.s. BELL,
Comparative administrative Law, in M. REIMANN — R. ZIMMERMANN, 7he Oxford Handbook of Comparative Law, Oxford, 2006, pp. 1271-
1274.
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factor of natural convergence is then in action. Major trends in policy making spreading
across countries play a relevant role too. Big government theory and practice pushed for
an ever-continuing expansion of the role of the public sector in the first thirty years of
the twentieth century and even more after Second World War. In the last two decades
of the twentieth century, on the contrary, liberal ideas and government failures theories
favoured a rolling back of the state and inspired market based reforms.” Post 2008-crisis
recipes are now influencing recovery strategies, based on a more nuanced and blurred
mix of public and private tools.”® Much more than in the past, reinventing government
initiatives are not insulated on a national level, since, in such a digitally connected wor-
1d, policy making, even when is local, takes place under the world’s eyes.

Administrative reforms, of course, are a very fertile ground for voluntary imita-
tions and for prescribed or recommended transplants. However, convergence, whether
natural or encouraged, is only partial. The dominant strategy is adaptation, which is
often rather creative. In addition, late comer countries can take advantage of their
alleged delay, correcting failures emerging from implementation in forerunners jurisdi-
ctions, and adopting rules and institutions in which the latest software updates have
already been installed.

All these factors explain why not only legal harmonization and transplants, but
also parallel independent inventions, evolutions, and adaptations bring administrative
law systems closer and closer across jurisdictions at regional level and even worldwide.
Opening up to international regulatory cooperation, governmental empowerment, de-
legation to experts, contracting out, regulatory rationalism, participation in decision
making, transparency, and judicial review are the fundamental pillars of administrative
law at every latitude. All jurisdictions have to face similar problems and challenges.
And, by so doing, they must comply more and more with international and supra-

27 D. OsBORNE — T. GAEBLER, Reinventing government: How the Entrepreneurial Spirit is Transforming Government, Reading Mass.
Adison Wesley Public Comp., in The Journal of Sociology & Social Welfare, 21, 1, 1992; S. STRANGE, The Retreat of the State. The Diffusion
of Power in the World Economy, Cambridge, 1997; S. Cassgsk, The Age of Administrative Reforms, in ]. HAywarp — A. MENON, Governing
Europe, Oxford, 2003, pp. 128-138.

28 S. KunLMaNN — H. WOLLMANN, Introduction to Comparative Public Administration: Administrative Systems and Reforms in

Europe, Cheltenham-Northampton, 2014; G. NAPOLITANO, Looking for a Smarter Government (and Administrative Law) in the Age of
Uncertainty, in S. ROSE-ACKERMAN — P. LINDseTH, Comparative Administrative Law, 2017, pp. 352-369.
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national regulations and with common constitutional traditions. This is a very fertile
ground for the further development of significant research projects. In 20006, a group
of European scholars promoted an ambitious project aiming to discover the common
roots and developments of the ius publicum europaeum, in the areas of both constitu-
tional and administrative law.”” More recently, other scholars announced their inten-
tion to extend the common core approach applied in the field of EU private law to the

area of administrative law.”® Finally, the idea of a cosmopolitan administrative law was
evoked.”!

4. The context matters: why administrative law systems still differ

Even if increasingly similar, domestic, regional and global systems of admi-
nistrative law still partially differ, both in design and in implementation. The walls
erected by legal nationalism fell. But the context matters, in particular in public law.?*
As a consequence, specific interdisciplinary efforts and investments are needed: history,
politics, economy, society, and culture must be taken into account to understand the
causes of existing differences, to make legal harmonization effective, and to avoid the
rejection of transplants.” All these contextual factors are extremely relevant in admini-
strative law.

The first, history, is fundamental to understand the distinctive features of sta-

29 The project was developed in six books published in German language: . M. HuBer — A. VoN BoGpaNDY, Handbuch Ius
Publicum Europaeum, Frankfurt am Main, 2007-2016.The English version is under publication with Oxford University Press.

30 The Common Core of European Administrative Law (CoCEAL) project, coordinated by M. Bussani and G. Della Cananea,
and funded by the European Research Council (ERC) under the Horizon 2020 Research and Innovation Programme, was presented in a
conference held in Trieste, May 18-19, 2017.

31 G. Narorrtano, Going Global, Turning Back National: Towards a Cosmopolitan Administrative Law?, pp. 484-485. A broader

cosmopolitan vision of public Law emerges in H.p. GLENN, 7he Cosmopolitan State, Oxford, 2013; and A. SomExk, The Cosmopolitan Con-
stitution, Oxford, 2014.

32 The relevance of the context, especially in the field of public Law, is stressed by U. KiscHEL, Rechtsvergleichung, Miinchen,
2015, pp. 35-41, 164 and p. 243.
33 From a general comparative Law perspective, M. REINMANN, Comparative Law and Neighbouring Disciplines, in The Cambridge

Companion to Comparative Law, pp. 13-34; The quest for “cross-disciplinary insights” is very clear in S. RosE-ACKERMAN — P. LINDSETH — B.
EMERSON, Introduction, in Comparative Administrative Law, 2017.
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tehood and sovereignty in different jurisdictions.* As a matter of fact, the specific path
of each nation building process has a direct effect on the role of the bureaucracy, its
status and the subsequent regulations, and even performances.” Ancient states, like
France and China, traditionally have strong and highly qualified bureaucracies, which
often constitute the fundamental structure of government. Hierarchy more than rules
ensures the proper working of the command and control chain. This is especially true in
authoritarian governments. More recent states, on the contrary, usually have a weaker
bureaucratic structure. Rules aiming at constraining it can be even extremely detailed,
but are often poorly enforced. Institutional and political instability, of course, further
weakens the rule of law and the administrative capacity. The well-functioning of demo-
cratic and representative institutions can be fundamental in ensuring the proper deli-
very of goods and service to the people and the satisfaction of their ever-changing ne-
eds. A second factor is the constitutional and political system. This factor is here more
relevant than in other fields, because “administrative law cannot avoid confrontations
with politics.*®” As a matter of fact, different constitutional and political constraints
deeply affect the way in which bureaucracies exercise their tasks and provide good and
services to citizens. This explains why administrative law is everywhere at the centre
of conflicts and strategies between different political, economic, and social players.’””

As a consequence, critical comparative law and positive political theory, which
contests the established division between law and politics, can be extremely fruitful in
administrative law. Political or ideological factors can be used, on one hand, to explain
similarities and differences between jurisdictions and legal systems; on the other hand,

34 In general terms, J. GORDLEY, Comparative Law and Legal History, in M. REIMANN — R. ZIMMERMANN, The Oxford Handbook
of Comparative Law, Oxford, 2006, p. 753. With specific reference to comparative administrative Law, B. SOrRDI, Révolution, Rechtsstaar and
the Rule of Law: Historical Reflections on the Emergence and Development of Administrative Law, in Comparative Administrative Law, 2017,
pp- 23-37. Even the notion of State and its perception change across jurisdictions: O. Beaup, Conceptions of the State, in M. ROSENFELD —
A. Sa36, The Oxford handbook of comparative constitutional Law, Oxford, 2012.

35 A general overview in S. CASSESE, The rise of the administrative state in Europe, in Rivista trimestrale di diritto pubblico, 4, 2010,
pp- 981-1008.

36 The point is made by S. RosE-ACKERMAN — PL. LINDSETH, Comparative Administrative Law: Outlining a Field of Study, in
Windsor Yearbook of Access ro Justice, 28, 2, 2010, pp. 435-449.

37 As explained by US political scientists show since the mid-Eighties of the twentieth century. More recently, with reference to
agencies’ strategies, Y. GIVATL, Game Theory and the Structure of Administrative Law, in The University of Chicago Law Review, 81, 2014, pp.
481-518; a broader view in G. NarovritaNo, Conflicts and Strategies in Administrative Law, in International Journal of Constitutional Law,
12,2, 2014, pp. 357-369.
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in a more normative way, to foster institutional and social change.”® Few examples
make this point very clear. The existence of a presidential (in the United States and in
Latin America) or a parliamentarian system (in many European countries and in Japan)
does affect the role of administrative law and its distinctive features. In the first one,
the President and the Congress compete to guide and control the bureaucracy. To this
purpose, the President mainly uses executive orders. At the same time, the Congress
tries to shape administrative action through detailed statutes and oversight on the exer-
cise of delegated powers.”” In a parliamentarian system, on the contrary, the political
preferences of Government and Parliament are usually aligned. As a consequence, they
develop a cooperative strategy under which the first asks the second to legislate only
when this is more advantageous for political or institutional reasons. Parliaments less
involved in the legislative crafting of administrative law rules and in the ex ante gui-
dance of the bureaucracy, however, play a greater role in ex post supervision and per-
formance review.“’ Another relevant constitutional feature, which affects the nature of
administrative law, is the vertical separation of powers. In a federal state, administrative
law can be extremely diversified and fragmented, differently from a centralized state,
where administrative law is much more homogeneous. Finally, when individual rights
are protected by the Constitution and shape the political process, administrative law
also is deeply affected by the nature of those rights (depending on whether they only
protect fundamental liberties or social rights as well).*!

38 A general overview in D. KENNEDY, Political ideology and comparative Law, in The Cambridge Companion to Comparative Law,
pp- 35-56.
39 The idea that “differences between parliamentary and presidential systems have important implications for administrative governan-

ce” has been recently reaffirmed by P.L. StraUSS, Politics and Agencies in the Administrative State: the U.S. Case, in Comparative Administra-
tive Law, 2017, pp. 44-59.

40 D.c. MUgLLER, Constitutional Democracy, Oxford, 1996; S. ROSE-ACKERMAN, Policymaking Accountability: Parliamentary ver-
sus Presidential Systems, in D. LEvi-FAUR, Handbook on the Politics of Regulation, Cheltenham-Northampton, 2011, pp. 171-184. Relevant
differences could emerge on the side of judicial review too, even if the usefulness of positive political theory’ explanations should not be
overrated: M.E MaciLL — D.r. Orriz, Comparative Positive Political Theory and Empirics, in Comparative Administrative Law, 2017, pp.
71-84.

41 More, in general, however, while constitutions serve as “symbols”, administrative Law systems provide “the effective legal re-
gulation of government”: T. GINsBURG, Written Constitutions and the Administrative State: on the Constitutional Character of Administrative
Law, in Comparative Administrative Law, 2017, pp. 60-70. As a consequence, systemic administration based on its general supervisory role
should be considered as a relevant part of constitutional Law: G.E. METZGER, The Constitutional Duty to Supervise, in Yale Law Journal,
6,2015, pp. 1836-2201.
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A third factor is the degree of economic development (and the nature of the
market system). This is usually considered a relevant issue for legal comparison espe-
cially in the field of private, financial and company law. Comparative law and econo-
mics, in particular, investigates the impact of laws and regulations on the behaviour of
groups and individuals and the relative advantages of rules in terms of efliciency and
social welfare, suggesting imitations and transplants from one legal order to the other.*?
According to the prevailing literature, which however fell under strong criticism after
the eruption of the 2008 crisis, Common Law provides more adequate and flexible
institutions for financial markets and business transactions. Civil law, on the contrary,
presupposes a greater role for detailed rule-making and state intervention, which are
considered detrimental to economic freedom and market efficiency. Even though it was
greatly underestimated for a long time, economics is very relevant for of administrative
law t00.”

An advanced market economy, driven by competition and technological inno-
vation, pushes for a well-functioning administrative system, an impartial, open, and
efficient bureaucracy, and the proper enforcement of a clear set of rules. The opposi-
te is true too. A well designed administrative (and administrative law) system drives
economic growth and market vitality: a virtuous circle is then established.* Unfortu-
nately, however, top-down reforms are not always successful. This explains why expor-
ting universal principles of good governance and open market sometimes risks being
an an abstract operation. Less dynamic economic systems, on the contrary, often live
together with a more closed bureaucratic structure and an opaque legal system. Espe-
cially when state-owned corporations play a relevant role, political distortion of market
mechanisms is frequent. However, privatization can be intended in different ways and
it is not always the best option, in particular when capitalism is underdeveloped or

42 A general overview in N. Garoura — T. GINSBURG, Economic Analysis and Comparative Law, in The Cambridge Companion to
Comparative Law, pp. 57-72.

43 As it clearly emerges from the papers collected in S. Rose-ACKERMAM, Economics of administrative Law, Cheltenham-Nor-
thampton, 2011. See also S. Rose-ACKERMAN, The Economic Analysis of Public Law, in European Journal of Law and Economics, 1, 1994,
pp- 53-70; in the Italian literature, G. NaPoLITANO — M. ABRESCIA, Analisi economica del diritto pubblico, Bologna, 2009.

44 D. RopRrik — A. SUBRAMANIAN — E TREBBI, Institutions Rule: The Primacy of Institutions Over Geography and Integration in
Economic Development, in Journal of Economic Growth, 9, 2, 2004, pp. 131-165.
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looks for rent-seeking more than for risk and innovation.” Fourthly, also the different
relationships between society and government — in terms of strict integration or, on
the contrary, stark separation — and the robustness of civic traditions deeply influence
the development of administrative law. The point emerges very clearly with referen-
ce to participation and civil society involvement.* Participation in the decision-ma-
king process by industry, consumers, and environment protection groups and popular
control on public authorities, such as historically developed in the US, can be truly
effective when groups and individuals feel themselves responsible for the day-by-day
management of the community.*’ In jurisdictions where civil society is less involved in
public-decision making, on the contrary, those rights are weaker or are exercised by a
smaller class of people, often in their own interest.

In many European countries, an alternative way to ensure civil society involve-
ment is the direct participation of interest groups representatives (trade unions inclu-
ded) at the governing bodies of public administrations and other public law entities.
Stakeholders” groups play a relevant role at the EU level too. Many regulations give
them an advisory function in the European decision-making process. Finally, in many
sectors of general economic interest, the self-production of goods and services is en-
couraged. Fifthly, the role exercised by legal culture must not be disregarded. This is
very relevant in every field of legal comparison. However, especially in the area of ad-
ministrative law, the legal culture, dominated by nationalism, was highly influential in
developing the idea of very different domestic systems: the purpose was erecting and
protecting the identity of the state and of its institutions. In addition, it must be consi-
dered that, at every latitude, to a great extent, administrative law grew and still develops
though the work of of law professors, judges, and lawyers defending cases before courts.

They often receive a similar education and share common values, which are clo-

45 On the ever-changing dimensions and outcomes of privatization from an administrative Law perspective, D. BARAK-EREZ,
Three Questions of Privatization, in Comparative Administrative Law, 2017, pp. 533-551, J. FREEMAN — M. MiNow, Government by Contract.
Outsourcing and American Democracy, Cambridge and London, 2009; M. TaGGART, The Province of Administrative Law, Oxford, 1997.

46 S. Rose-ACKERMAN, Citizens and Technocrats: An Essay on Trust, Public Participation, and Government Legitimacy, in Com-
parative Administrative Law, 2017, pp. 251-267, (stressing the different meanings and loci of participation); F. BiaNamt, From Expert
Administration to Accountability Network: A New Paradigm for Comparative Administrative Law, 2011, pp. 887-894.

47 The role played by professors and judges in the development of administrative Law is put in evidence by J.s. BeLL, Comparative
Administrative Law, pp. 1284-1285.

106



ADMINISTRATIVE LAW SYSTEMS AROUND THE WORLD

sely linked to the more general cultural background of any national community . This
explains why some jurisdictions prefer the use of formal institutions, often based on hard
law, detailed regulations, compulsory enforcement, adversarial litigation before courts.
Other jurisdictions (such asin UK and East Asia), on the contrary, privilege soft law tools,

administrative guidance, negotiations and alternative dispute resolution mechanisms.*

5. Conclusion: the complex and multilayer architecture of administrative law

The interaction between factors of homogeneity and factors of differentiation
explains why the design of administrative law emerging from a transnational legal com-
parison is based on a complex and multilayer architecture. There are some common
pillars of administrative law across jurisdictions that can be found at the regional level
and even worldwide. The buildings erected over those pillars, the cut of apartments and
rooms, and even the furnishings, however, differ. This is why domestic administrative
law systems still matter and why their repeated interactions with regional and global
administrative law must be put at the centre of the stage. However, doors are often
open, courtyards and lifts are crowded, designers are always at work, as collective needs
and preferences are ever-changing and new problems and challenges continuously ari-
se. A functional and contextual approach from a transnational perspective is therefore
needed. The attention devoted to statutes and regulations must be complemented with
the analysis of how bureaucracies implement policies and comply with legal constrain-
ts. Specific reference to the case law in the context of each jurisdiction and from a
comparative perspective could very useful too.

48 Some significant examples of different cultural approaches in W. Bisuor, A Theory of Administrative Law, in The Journal of
Legal Studies, 19, 2, 1990, pp. 489-530.
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THE COMPARATIVE LAW OF DIGNITY:
AN INTRODUCTION

ABSTRACT: 7his paper is aimed at providing a short comparative introduction to the law of hu-
man dignity. Intentionally, it will not delve into the details of the notion of dignity, which has cap-
tured the attention of numerous philosophers and legal theorists. Rather, it will isolate and contrast
competing conceptions of dignity, which reflected in the solutions adopted by national and interna-
tional courts. The attention will be focused on three main issues: a) the “juridification” of dignity; b)
the different functions of dignity as a fundamental right; c) the conflict between dignity and liberty.

CONTENT: 1. The “juridification” of dignity. — 2. Three uses of dignity. — 3. Dignity and the
duty to respect. — 4. Dignity and the duty to protect. — 5. Dignity and the right to “dignified”

living conditions.

1. The “juridification” of dignity

Human dignity has been perceived, for a long time, as an eminently moral, philo-

* Full Professor of Comparative Private Law, Roma Tre University. A shortened version of this paper has been accepted as autonomous
entry of the McGill Companion to Law.
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sophical or religious notion." Nowadays, it has acquired the status of a binding legal
norm, being frequently referred to as the cornerstone of the edifice of human rights.
The duty to respect the dignity of every individual is solemnly stated by numerous
international declarations,® covenants,* as well as by national constitutions’ and su-
pra-national bills of rights.® Even in domestic legal settings, in which dignity does not
appear in statutes, the courts have increasingly referred to this principle when resolving
disputes. Particularly significant, from this point of view, is the French experience of
the last two decades;” but also striking is the multiplication of references to dignity in

1 On the Western roots of dignity see M. RoSEN, Dignity: Its History and Meaning, Cambridge, 2018; L. Beccuu, Dignita umana,

in U. Pomarict, Filosofia del diritto. Concetti fondamentali, Torino, 2007, p. 153; P. KonpyLis — V. PéschL, Wiirde, in O. BRUNNER — W

Conze — R. KoseLLECK, Geschichtliche Grundbegriffe. Historisches Lexikon zur politisch-sozialen Sprache in Deutschland, 7, Stuttgart, 1992,

p. 637. It is worth observing, at the outset, that such a rich and dense intellectual tradition has not been dispersed but continues to influen-

ce the substance of this principle. Throwing a glance at the history of ideas (see in particular C. Ruiz MiGuEL, Human Dignity: History of
an Idea, in Jahrbuch dffent. Rechts, 50, 2002, p. 281), three main roots of the modern perspective on dignity must be distinguished from

one another: a) the Roman notion of dignitas, as a manifestation of majesty and moral qualities, a sign of high social or political status,

therefore a feature of the few, namely those in high office; b) the religious (Judeo-Christian) idea of man’s inherent dignity, grounded on

the assumption of man as imago dei, hence postulating the fundamental equality of every individual in dignity, regardless of social and

economic conditions; c) the Enlightenment, and in particular the Kantian, emphasis on the linkage between dignity and autonomy, dignity
being conceived as the expression of the individual’s ability to form a reasoned thought and set his/her own ends. Each of these perspectives

has left enduring marks on the legal conceptualization of dignity. The Roman idea of dignitas is behind the widespread notion of dignity of
function, which was for a long time the main perspective on dignity. It is in this sense that the notion was employed in the Federalist Papers

and in the earlier decisions of the US Supreme Court (see E. Davy, Human Dignity in the Roberts Court: A Story of Inchoate Institutions,

Autonomous Individuals, and the Reluctant Recognition of a Right, in Ohio N.U.L. Review, 37, 2011, p. 381-382). Today, various Codes of
Conduct refer to the “dignity of a profession” as a source of duties, rather than rights. The theological assumption of man’s inherent dignity
and the Kantian secular perspective on autonomy have also proved extremely influential, in particular in post-war constitutions. It can be

safely assumed that they still shape the characters of constitutional adjudication in many Western legal systems (C. STaRCK, The Religious
and Philosophical Background of Human Dignity and its Place in Modern Constitutions, in E. KLEIN — D. KrReTzZMER, The Concept of Human

Dignity in Human Rights Discourse, The Hague-London-New York, 2002, p. 179).

2 See R.p. GLENSY, The Right to Dignity, in Columbia Human Rights Law Review, 43,2011, p. 65-69, referring to human dignity
as “the foundational right underpinning all other rights”; according to R. ANDORNO, Human Dignity and Human Rights as a Common Ground
for a Global Bioethics, in The Journal of Medicine & Philosophy, 34, 2009, p. 223-227, respect of human dignity represents “the overarching
principle of international biolaw”.

3 Art. 1 of the United Nations Declaration of Human Rights.

4 Among them are the 1965 Convention on the Elimination of All Forms of Racial Discrimination; the 1966 International
Covenants on Civil and Political Rights, and on Economic, social and cultural rights; and more recently the Conventions on the Rights
of Children (1989), of Migrant Workers (1990) and of Disabled Persons (2007), as well as the Council of Europe Convention on Human
Rights and the Biomedicine (1997).

5 Most famously, Art. 1 of the German Basic Law; see also arts. 3 and 41 of the Italian Constitution; arts. 1, 7, 10, 35, 36, 39,
of the post-apartheid Constitution of South Africa.

6 Art. 1, Charter of Fundamental Rights of the European Union

7 As is well known, the French Constitutional Council, relying on the Preamble of the 1946 Constitution, stated in 1994 that
the protection of dignity against all forms of degradation is a “principle of constitutional value” (principe A valeur constitutionnelle) (see
Cons. Const., 27-7-1994, 94-343-344 DC, D, 1995, jur, p. 237), and since them both the Constitutional Council and the ordinary courts
(as well as the administrative courts) systematically applied the principle of dignity in the most various types of controversies (for a com-
parative overview see V. GIMENO-CABRERA, Le traitement jurisprudentiel du principe de digniti de la personne humaine dans la jurisprudence
du Conseil constitutionnel frangais et du Tribunal constitutionnel espagnol, Paris, 2004).
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the case law of the US Supreme Court.? In short, dignity has undergone an impressive
process of “juridification” (more precise is the German word Ver-rechtlichung) having
gradually lost the role of a purely moral precept and acquired — at the same time — that
of a foundational value’ and a binding legal norm."

However, it is neither easy to define “dignity”, nor to point out the objective
content of such a concept. According to some scholars, the characters of vagueness and
indeterminacy are distinctive features of the notion of dignity.

This tends either to render it a “useless concept'!” or to it being used as a
“knock-down argument'?” a magic formula apt to circumvent any rational argumen-
tation, by appealing to the pathos of dignity.

Although this concern might occasionally prove well founded, in particular in
the field of bioethics (where “dignity” is sometimes used as a conversation-stopper),'?
the picture is not always so grim."* More than fifty years of judicial confrontation with
dignity have not passed in vain. By looking at national and international case law on
human dignity, some clear guidelines may be inferred.”

8 See in particular Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992); Lawrence v. Texas, 539 U.S.
558 (2003); Roper v. Simmons, 543 U.S. 551 (2005). For a more detailed overview, N. Rao, On the Use and Abuse of Dignity in Constitu-
tional Law, in Columbia Journal of European Law, 14, 2008, p. 201; G. NEUMAN, Human Dignity in United States Constitutional Law, in
Zur Autonomie des Individuums: Liber Amicorum Spiros Simitis, Baden-Baden, 2000, p. 249.

9 G. Horrors, Dignité et diversité des hommes, Paris, 2009, p. 16; J. ISENSEE, Menschenwiirde: die sikulare Gesellschaft auf der
Suche nach dem Absoluten, in ASR, 20006, p. 173
10 P. FRAISSEIX, La sauvegarde de la dignité de la personne et de l'espéce humaines: de lincantation a la “judiciarisation”, in R.RJ.

Droit Prospectif, 1999, p. 1133; M.L. Pavia, La découverte de la dignité de la personne humaine, in M.L. Pavia —T. ReVET, La dignité de la
personne humaine, Paris, 1999, p. 3.

11 R. MACkLIN, Dignity is a Useless Concept, in British Medical Journal, 327, 2003, p. 1419.

12 J. StmoN, Human Dignity as a Regulative Instrument for Human Genome Research, in C.M. MAZZONI, Etica della Ricerca
Biologica, Firenze, 2000, p. 39.

13 U. NEUMANN, Die Tyrannei der Wiirde. Argumentationstheoretische Erwigungen zum Menschenwiirdeprinzip, in Arch. Recht So-

zialphil., 1998, p. 153; see also the interesting book by D. BEYLEVELD — R. BRowNswORD, Human Dignity in Bioethics and Biolaw, Oxford,
2001.

14 From a legal-theoretical point of view, see E. VioLa, Lo statuto normativo della dignita umana, in A. ABIGNENTE — F SCA-
MARDELLA, Digniti della persona. Riconoscimento dei diritti nelle societs multiculturali, Napoli, 2013, p. 283.

15 An excellent starting point is the essay by C. MCCRUDDEN, Human Dignity and Judicial Interpretation of Human Rights, in
European Journal of International Law, 19, 2008, p. 655; see also, with specific regard to the Italian legal system, G. ALpa, Dignita. Usi giu-
risprudenziali e confini concettuali, in Nuova giurisprudenza civile commentata, 1997, 11, p. 415; Ib., Autonomia privata, diritti fondamentali
e “linguaggio dell'odio”, in Contratto e Impresa, 2018, p. 45, pp. 66-70.
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2. Three uses of dignity

There seems to be wide consensus that dignity, at its core, implies the respect
and recognition of the intrinsic worth possessed by any human person, merely by vir-
tue of being human (see Art. 1 of the Universal Declaration of Human Rights and its
Preamble).'* However, this minimum content is flexible enough to give rise to different
results in concrete cases, depending on the particular conception of dignity adopted in
a specific legal system."” The notion of dignity, in other words, is at the same time uni-
versal, relying on a shared value of humanity, and context-specific, deriving its meaning
from the cultural and institutional frame in which it is embedded.'® In order to build
a preliminary taxonomy of the scholarly and judicial uses of dignity, it seems useful to
disaggregate the content of dignity into three main operative functions:
a) dignity as a negative right;
b) dignity as the source of a government’s duty to protect;
c) dignity as the source of a government’s duty to provide social benefits.
Such a taxonomy may be helpful for any comparative inquiry, because different legal
systems tend to emphasize one or more functions and disregard the others, depending
on the general value-choices (libertarianism v. communitarianism; degree of seculari-
sm, etc.)"” and the institutional features of the system (such as the presence of a con-
stitutional complaint mechanism, the state-action doctrine, etc.).?
At one end of the spectrum we find legal systems - the German one is exemplary *'-
that rely simultaneously on all such functions and regard dignity as a “foundational

16 S. RopOTA, La rivoluzione della dignita, in Ip., Vivere la democrazia, Rome-Bari, Laterza, 2018, pp. 46-51. The debate that
preceded the adoption of Art. 1 UDHR is carefully described by M.a. GLENDON, A World Made New: Eleanor Roosevelt and the Universal
Declaration of Human Rights, New York, 2001, pp. 143-146.

17 It seems useless to discuss the legal concept of dignity without taking into account the specific (and often hidden) conceptions

of dignity which are at play in a particular jurisdiction: see for instance G. FYeg, Dignity as Theory: Competing Conceptions of Human Dignity
at the Supreme Court of Canada, Saskatchewan Law Review 70, 2007, p. 1.

18 See amplius, G. Resta, La dignits, in S. RopOTA — P. ZatT1, Trattato di biodiritto, I, Ambito e fonti del biodiritto, Milano, 2010,
p- 259.

19 J.Q. WarT™mAN, The Two Western Cultures of Privacy: Dignity Versus Liberty, Yale Law Journal, 113, 2004, p. 1151.

20 G. Resta, La dignita, pp. 272-277; see also G. BoGNETTI, The Concept of Human Dignity in European and US Constitutionalism,

in G. Novrk, European and US Constitutionalism, Cambridge, 2005, p. 85; D. GrRivmm, The Protective Function of the State, ivi, p. 137.

21 See E. KLEIN, Human Dignity in German Law, in E. KLEIN — D. KrRETZMER, The Concept of Human Dignity in Human Rights
Discourse, p. 154.
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value;*?” at the other end are systems that either adopt a narrow version of dignity as a
synonym of liberty, or that completely disregard the notion. Although legal borrowin-
gs are particularly frequent in this area,”® one should never overlook the substantive
variations in the uses of dignity and the possibility of its being received, in some legal

settings, as a “legal irritant.**”

3. Dignity and the duty to respect

The most widespread conception of dignity is one based on the liberal tradition
of negative liberties. Under this perspective, dignity implies a “non-interference norm,”
according to which the government is obliged to abstain from acts that deny the inhe-
rent worth of the individual or interfere with personal autonomy.*® According to the
German terminology, this is the so-called “duty to respect”, solemnly stated by art 1 of
the German Basic Law. Such a duty is directly implied by the famous “object-formu-
la,” developed in perfect Kantian style by the renowned constitutional scholar Giinter
Diirig” and adopted by the German Constitutional Court in dozens of cases.”’
According to this formula, “individuals are not to be treated merely as objects of the
will of others.”

When is such a duty violated?

The first important group of cases deals with personal autonomy. Dignity is violated if
the state denies the freedom of the individual to make fundamental choices affecting
his or her personal sphere. Particularly relevant from this viewpoint are the decisions
concerning the human body and the domain of sexuality. The US Supreme Court case

22 H. HOoEMANN, La promessa della digniti umana, Rivista internazionale di filosofia del diritto, 1999, p. 620, pp. 635-646.

23 See S. CHOUDHRY, The Migration of Constitutional Ideas, Cambridge, 2006; C. McCRUDDEN, Human Rights and Judicial Use
of Comparative Law, in E. ORtc¥, Judicial Comparativism in Human Rights Cases, London, 2003, p. 1.

24 As regards, the notion of legal irritant see G. TEUBNER, Legal Irritants: How Unifying Law Ends up in New Divergences, in PA.
Harw — D. SoskicE, Varieties of Capitalism. The Institutional Foundations of Comparative Advantage, Oxford, 2001, p. 417.

25 See R.p. GLENsY, The Right to Dignity, p. 120.

26 G. DURIG, Der Grundrechtssatz von der Menschenwiirde. Entwurf eines praktikablen Wertsystems der Grundrechte aus Art 1 Abs I

in Verbindung mit Art 19 Abs 11 des Grundgesetzes, in AR, 1956, p. 117; on this perspective see N. HOERSTER, Zur Bedeutung des Prinzips
der Menschenwiirde, in JuS, 1983, p. 93

27 For a detailed overview, see H. DREIER, sub Art. 1, in Grundgesetz Kommentar, H. DREIER, vol. I, Tiibingen, 2013.
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law on constitutional privacy offers several examples of such a use of the notion of di-
gnity.”® Lawrence v. Texas,” which invalidated state sodomy laws, is one of the most fa-
mous cases. Bothe the European Court of Human Rights®® and the Supreme Court of
Canada’ have also referred to the principle of dignity in resolving disputes concerning
the right to die. In this field, the nexus between dignity, identity and personal choices
is most clearly evidenced, even at a literal level, by the 2017 Italian law on living wills.*?
In a second category, the duty to respect dignity is also infringed in cases involving the
violation of the bodily and psychological integrity of the person.*

The prohibition of torture and other degrading treatments flows directly from
this commitment. Similarly, death penalty has been declared incompatible with human
dignity by the South Africa Supreme Court in the famous Makwanyane case;** and the
German Constitutional Court held a life sentence without parole to be unconstitu-
tional.* In one controversial case, the German Constitutional Court® struck down
the Aviation Security Act (Luftsicherbeitsgesetz), insofar as the statute authorized the
shooting down of a hijacked airplane in a 9/11 situation. Such an intentional act of
shooting, argued the Court, would conflict with the fundamental right to life and the
dignity of the innocent passengers of the plane. Indeed, they would be treated as mere
objects in order to avert danger to the rest of the community.”” In a similar line of rea-
soning, see also the Ontario case of Jane Doe v. Metropolitan Toronto Police,’® criticizing

28 See generally E.j. EBERLE, Dignity and Liberty. Constitutional Visions in Germany and the United States, Westport, 2002;
N. Rao, Three Concepts of Dignity in Constitutional Law, in Notre Dame Law Review, 86, 2011, p. 183, pp. 202-219.

29 539 U.S. 558 (2003).

30 EuCtHR, 29-4-2002, App. N. 2346/02, Perry v. UK; see on this topic E HUFEN, In dubio pro dignitate. Selbstbestimmung und
Grundrechtsschutz am Ende des Lebens, in Neue Juristische Wochenschrift, 2001, p. 849.

31 Carter v. Canada, 2015, SCC, 5.

32 See Art. 1, par. 1, Law 22-12-2017, n. 219, Norme in materiali di consenso informato e di disposizioni anticipate di trattamento.
33 On this see the thought-provoking analysis by P. Zatt1, Note sulla semantica della dignita, in ID., Maschere del diritto, volti
della vita, Milano, 2009, p. 29.

34 State v. Makwanyane and Mchunu, 1995 (6) BCLR 665 (CC).

35 BVerfG, 21-6-1977, BVerfGE 45, 187 (1978).

36 BVerfGE, 109, 279 (2004).

37 For a comment and a discussion of the underlying controversy see W. FRENZ, Menschenwiirde und Persinlichkeitsrecht versus
Opferschutz und Fahndungserfolg, in Neue Zeitschrift fiir Verwaltungsrecht, 2007, p. 631.

38 (1998), 39 O.R. (3rd) 487, 160 D.L.R. (4th) 697 (Gen. Div.).
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the adoption of an end/means analysis, which led the police to abstain from communi-
cating to the women living in a certain area the risks posed by a serial rapist, with the
hope of arresting him “on the scene” of the crime; or the Israeli Supreme Court ruling
on targeted assassinations of unlawful combatants in the Occupied Territories.”

Furthermore, the respect of the intrinsic worth of the individual is denied in
cases of discrimination: here, the fundamental principles of dignity and equality tend
to converge,® leading to an important phenomenon of cross-fertilization, of which the
Canadian experience is particularly illustrative.*'

Thirdly, human dignity requires the respect of an intimate sphere, which must
be shielded from unwarranted government intrusions. This has been the theoretical
basis for the recognition by German courts of a right to “informational self-determi-
nation” (informationelle Selbstbestimmungsrecht),** which assumes an enormous impor-
tance in our hyper technological age of “liquid surveillance,”” and starkly influenced
- which is not surprising - the development of the EU law on data protection.*

4. Dignity and the duty to protect

Conceived in this way as a negative right, dignity is a widely shared concept,
which makes transnational dialogue among judicial institutions an important reality.
The second function of dignity, as the basis of a governmental duty to protect citizens,
is more problematic and context-specific. Art. 1 of the European Charter of Funda-
mental Rights, a provision literally modelled on Art. 1 of the German Basic Law, states:
“Human dignity is inviolable. It must be respect and protected.” The duty to protect is
implied by a conception of dignity as a positive right, which would require the gover-

39 Public Committee against Torture in Israel v. Government of Israel, HC] 769/02 (Sup. Ct. sitting as High Court of Justice, 2005).
40 On this point see S. BAER, Dignity, Liberty, Equality: A Fundamental Rights Triangle of Constitutionalism, in University of Toronto
Law Journal, 59, 2009, p. 417.

41 For specific references, see C. MCCRUDDEN, Human Dignity and Judicial Interpretation of Human Rights, p. 690.

42 BVerfG, 15-12-1983, BVerfGE 65, 1 (1984); see E. BENDA, Menschenwiirde und Persénlichkeitsrecht, in E. BENDA — W.
Marnorer — H.j. VoGeL, Handbuch des Verfassungsrechts, 1, Berlin-New York, 1995, p. 161, pp. 173-179.

43 Z. BAuMaAN — D. LyoN, Liquid Surveillance, Cambridge, 2012

44 On this point see E BioNnami — G. Resta, Transatlantic Privacy Regulation: Conflict and Cooperation, in Law ¢ Contemporary

Problems, 78, 2015, p. 231, pp. 232-233; Pm. Scuwartz — K.N. PeIreR, Transatlantic Data Privacy Law, in Georgetown Law Journal, 106,
2017, p. 115, p. 126.
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nment not only to abstain from any interference with it (“respect”), but also to adopt
affirmative measures aimed at preventing violations of dignity arising from the action
of third parties (“protect”). The logical consequence of this model is that the positive
commitment to protect dignity may lead, in a wide range of situations, to the restri-
ction of the freedoms of others (particularly freedom of speech, as exemplified by the
2104 decision of the French Council of State, banning, in the very name of dignity,
a show created by the controversial artist Dieudonné M’Bala M’Bala,* as well as eco-
nomic freedoms).“¢ This is the theoretical basis of the horizontal effect of fundamental
rights, which has produced significant results, particularly in the area of the protection
of personality rights against the mass media.”’ I cannot explore the details here, but I
would like to emphasize two related issues.

The first concerns the subjective scope of dignity.*® If dignity is to be considered
a paramount objective value, and not only a right, it should be protected regardless
of the existence of a rights-bearer.*” Consistently with this, the dignity principle has
played a role in cases involving the violation of group rights,”® and also with respect
to the protection of the unborn’! and the deceased.”” Particularly relevant, from this
point of view, is the 2011 CJEU decision in Briistle v. Greenpeace,’® which upheld the
ban on the patenting of neural precursor cells derived from embryonic stem cells, on
the basis that such patents would violate the principle of respect for human dignity, as

45 Cons. Etat, ord. 9-1-2014, Société Les Productions de la Plume et M. D., n. 374508

46 C. Enders, The Right to Have Rights: 7he Concept of Human Dignity in German Basic Law, in Revista de Estudos Constitucio-
nais, Hermenéutica e Teoria do Direito, 2010, p. 1-2.

47 See generally G. ALea — G. RESTA, Le persone fisiche e i diritti della personalita, Torino, 2010, pp. 506-550.

48 H. Scumipt, Whose Dignity? Resolving Ambiguities in the Scope of “Human Dignity” in the Universal Declaration on Bioethics
and Human Rights, in Journal of Medical Ethics, 33, 2007, p. 578.

49 E HuseN, Erosion der Menschenwiirde?, in Juristenzeitung, 2004, p. 313

50 Paris, 28-5-1996, D, 1996, jur, 617.

51 See with specific regard to the protection of the unborn in the case Law of the German Constitutional Court, D. KoMMERs,

Liberty and Community in Constitutional Law: The Abortion Cases in Comparative Perspective, in Brigham Young University Law Review,
1985, p. 371; E.j. EBERLE, Dignity and Liberty. Constitutional Visions in Germany and the United States, p. 161; E. KLEIN, Human Dignity
in German Law, p. 154.

52 See the famous Mephisto decisions of the German Federal Supreme Court (BGH, 20-3-1968, Mephisto, in NJW, 1968,1773)
and of the Constitutional Court (30 BVerfGE, 73); and the analysis by M. KLOEPFER, Leben und Wiirde des Menschen, in Festschrift 50 Jahre
Bundesverfassungsgericht, 11, Klirung und Fortbildung des Verfassungsrechts, Tiibingen, 2001, p. 77.

53 Cyeu, Grand Chamber, 18-10-2011, C-34/10.




GIORGIO RESTA

it applied to the embryo.** If one takes into account the possible consequences of this
regulatory model in the area of abortion, one could easily understand the scepticism
expressed by some scholars with regard to a notion that is frequently cast in term of
absolutes.

The second point relates to the possible conflict between dignity and auto-
nomy.””> Once it is assumed that the state has a positive obligation to protect dignity,
situations may arise in which the exercise of personal freedom may clash with the
“objective” value of human dignity. In such situations, whose “dignity” should prevail?
The dignity of the individual, free to make his or her own value-choices, or dignity as
defined by an external decision-maker?>

This issue is illustrated by the famous “dwarf-tossing” case. The French Coun-
cil of State’” outlawed the spectacle, holding that dwarf-tossing was an attraction that
affronted human dignity, and that respect for human dignity was an aspect of pu-
blic order. The Council also held that the principle of freedom of employment was
no impediment to the prohibition of an activity that violated public order. Manuel
Wackenheim, who had been employed in such a spectacle, lodged a complaint before
the ECHR, and, as a last resort, before the UN’s Human Rights and Anti-Discrimi-
nation Committee.”® He argued that the ban had “an adverse effect on his life” and
“represented an affront to his dignity”, adding that his job did not infringe human
dignity, “since dignity consists in having a job”. Both courts dismissed the complaint.

A similar line of reasoning has been followed by the German courts in the peep shows
5

controversies,” as well as by the Court of Justice of the European Union in the famous
54 For a discussion, see G. Resta, Dignita, persone, mercati, Torino, 2014, p. 61.

55 G. REesta, Dignita, persone, mercati, at 43-58; G. P1epoL1, Tutela della digniti e ordinamento della societi secolare europea, in
Rivista critica del diritto privato, 2007, p. 7.

56 See S. RODOTA, La rivoluzione della dignita, p. 60.

57 Cons. Etat, Ass., 27-10-1995, Ville d’Aix-en-Provence.

58 Manuel Wackenheim v. France, Communication No 854/1999, UN Doc CCPR/C/75/D/854/1999 (2002).

59 BVerwG, 15-12-1981, NJW, 1982, 664; BVerwG, 30-1-1990, in Juristenzeitung, 1990, p. 382. For an analysis see

T. DiscHER, Die Peep-Show-Urteile des BVerwG, JuS, 1991, p. 642.
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Omega case,” dealing with the ban issued by German local authorities against the
commercialisation of laser games imported from the United Kingdom.

Reading these rulings critically, one gets the impression that what is really at
stake is not the dignity of the individual, but the dignity of the species, or “human” di-
gnity.®’ However, one could seriously raise the question whether it is actually possible,
in a pluralistic and multicultural society, to settle on a fixed “image of man ” (Menschen-
bild)** and impose this image on anybody, even on the right-holder. Is it possible, in
other words, to set the boundaries of autonomy on the basis of the concept of dignity?
Or is the formula “dignitarian limits of autonomy” an oxymoron?

The solution for the comparative lawyer would be to test such questions em-
pirically by looking at jurisdictions characterized by different institutional settings and
value-choices. If one takes into account the US experience, for instance, it is easy to
find not only a strong scholarly opposition to such a “communitarian” vision of di-
gnity,® but also parallel cases decided in the opposite way. For example, in World Fair
Freaks v. Hodges** the Supreme Court of Florida held that the statutory ban imposed
by Florida on a spectacle not too different from the French dwarf-tossing case was
unconstitutional as a violation of property, in the form of the equal right to earn a
livelihood and to pursue a lawful occupation. This decision is interesting not only be-
cause it frames in terms of property an interest that the French dwarf tried to present
with reference to the lexicon of dignity, but also because it shows a completely different
vision of the relationship between the individual and the political community. This is
consistent with a conception of dignity based on the idea of negative freedom and a

60 CJEu, 14-10-2004, C-36/02, Omega Spielhallen- und Automatenaufstellungs GmbH c. Oberbiirgermeisterin der Bundesstadt
Bonn. See the comment by C.1. Smrta — T. FETZER, The Uncertain Limits of the European Court of Justices Authority: Economic Freedom v.
Human Dignity, in Columbia Journal of European Law, 10, 2004, p. 445.

61 B. JorION, La dignité de la personne humaine ou la difficile insertion d’une régle morale dans le droit positif, in Revue du droit
public, 1999, p. 197, p. 214; O. Cavra, Le coup d’Etar de droit?, in Le débat, 1998, p. 108, pp. 122-132; with regard to the specific sector of
biolaw, D. BEYLEVELD — R. BROWNSWORD, Human Dignity in Bioethics and Biolaw, pp. 29-39.

62 On the specifically German notion of Menschenbild, M.x. FINKIN, Menschenbild: The Conception of the Employee as a Person
in Western Law, in Comparative Labor Law & Policy Journal, 23, 2002, p. 577; E. BENDA, Menschenwiirde und Persinlichkeitsrecht, p. 163.
63 N. Rao’s paper, On the Use and Abuse of Dignity in Constitutional Law, is exemplary; see also S. PINKER, The Stupidity of

Dignity: Conservative Bioethics' Latest, Most Dangerous Play, in New Republic, 28 May 2008; and in the (not that different) English context
D. FeLomaN, Human Dignity as a Legal Value, I, in Public Law, 1999, p. 682.

64 267 So.2d 817 (Fla. 1972).
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model of constitutional adjudication significantly removed from post-war canons.®
It is not by chance that the doctrine of state action has prevented the US courts from
developing a consistent body of rules aimed at enforcing the state’s obligation to pro-
tect fundamental rights.

5. Dignity and the right to “dignified” living conditions

Can the duty to protect be expanded into a more far-reaching obligation on the
state to ensure that nobody falls below “dignified” living conditions?

Art 151 of the 1919 German Constitution of Weimar, based on the social-demo-
cratic conception of dignity, contained such an affirmative duty,” which is now accepted,
at least to a limited extent, in several jurisdictions, and first of all in the provisions (arts.
3 and 41) of the Italian Constitution.®® The German Constitutional Tribunal famously
struck down parts of the red-green reform of the labour market, holding that Art. 1 of the
European Charter “imposes an obligation on the state to provide at least minimal sub-
sistence to every individual.®” Similarly, the Italian Constitutional Court,” the French
Constitutional Council,”" and the South African Supreme Court’? have held that “human
dignity requires that decent housing be secured for all citizens as a constitutional social
right”. Such a use of the concept of dignity may appear troubling for those who fear
that the courts will exercise uncontrolled discretion under the umbrella of dignity,
interfering with the role of the legislature. Indeed, this approach seems incompatible,
once again, with the more libertarian perspective on dignity. However, it cannot be

65 L. E. WeINRriB, The Postwar Paradigm and American Exceptionalism, in S. CHOUDHRY, The Migration of Constitutional Ideas,
p- 84; G. BoaNETTI, The Concept of Human Dignity in European and US Constitutionalism, p. 85.

66 For a comparison Europe/US, see D. GRimMm, The Protective Function of the State, p. 137

67 See G. Resta, La dignita, p. 264.

68 See generally M.R. MARELLA, 1] fondamento sociale della digniti umana, in Rivista critica del diritto privato, 2007, p. 67.

69 BVerfG 9-2-2010, 1 BvL 1/09, 1 BvL 3/09, 1 BvL 4/09; for a comment see G. DELLEDONNE, “Minimo vitale” e Stato Sociale
in una recente pronuncia del Tribunale costituzionale, in Forum di Quaderni Costituzionali, 2010.

70 Corte Cost., 11-2- 1988, n. 217, Giur. it., 1988, 1, 1789

71 Conseil constitutionnel, 94-359 DC, 19-1-1995, Loi relative a la diversité de I'habitat, in D., 1995, somm., 137; on this issue

see V. GODERIN, Le droit au logement, un exemple de l'influence des droits fondamentaux sur le droit de propriéré, in Mélanges Christian Bolze,
Paris, 1999, p. 137.
72 Government of the Republic of South Africa and Others v. Grootboom and Others, 2000 (10) BHRC 84 (CC).
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should not be overlooked that, in a time that has seen a steady decrease in social pro-
tections, dignity can work as the ultimate barrier against the complete dismantling of
the noble utopia of “freedom from want.”?” This was one of the most forceful messages
of the late Stefano Rodota,” which deserves to be seriously reflected upon in a time of
unprecedented social inequality and growing democratic crises.

73 See generally . HABERMaS, 1/ concerto di dignita: umana e l'utopia realistica dei diritti delluomo, in Ip., Questa Europa ¢é in crisi,
Roma-Bari, 2012, pp. 3-31.
74 See lastly S. RoDOTA, La rivoluzione della dignita, p. 54; 1., Restituire forza teorica e politica alla dignita, in Ib., Critica del di-

ritto privato. Editoriali e saggi della Rivista Critica del Diritto Privato, Napoli, 2017, p. 57; Ip., Solidarieti. Un'utopia necessaria, Rome-Bari,
2014, pp. 101-102; Ip., 7/ diritto di avere diritti, Rome-Bari, 2012, p. 179.
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INAUGURAL LECTURE A.Y. 2017-2018
EL PAPEL DE LOS JURISTAS EN EL
PROCESO DE INTEGRACION EUROPEA

Roma, 29 de septiembre de 2016

Mis primeras palabras en este acto, tienen que ser de agradecimiento a quienes han he-
cho posible mi presencia hoy entre ustedes: mi colega, el prof. Marco Ruotolo y, sobre
todo, el director del Departamento de Giurisprudenza, el prof. Giovanni Serges. Para
quien les habla, es un honor y un privilegio poder dirigirse en este auditorio a todos
ustedes. Cuando el pasado mes de junio el prof. Serges tuvo la amabilidad de invitarme
a esta Prima Lezione di Diritto, le propuse como tema de mi intervencién una reflexién
acerca del papel de los juristas en el proceso de integracién europea.

Es bien sabido que casi nada de lo que ocurre en la Unién Europea puede explicarse
al margen del Derecho. En otros términos: la imprescindible presencia del Derecho
a lo largo de todo el proceso de integracién supranacional, desde los primeros afios
cincuenta del pasado siglo, facilita una lectura del mismo a partir del papel que los
juristas han jugado en estos ya casi setenta afos. Jean Monnet, el gran visionario de la
Europa unida, afirma en sus memorias, y cito textual: “nada es posible sin las personas,
nada es duradero sin las instituciones”. Unas instituciones para cuyo disefio y funciona-
miento la tarea de los juristas se presenta como insustituible. Ese convencimiento llevé
a Monnet a encargar la redaccién del primero de los tratados comunitarios, el Tratado
de la Comunidad del Carbé6n y del Acero, a Maurice Lagrange, miembro del Consejo
de Estado francés, la jurisdiccién administrativa suprema de la Republica, integrada
desde siempre por juristas de altisimo nivel. Un historiador inglés, Keith Lowe, defi-
nié a Europa en el titulo de su obra mds conocida como un “Continente salvaje”. La

* Catedrético de Derecho Constitucional Universitat Pompeu Fabra, Barcelona.
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sucesién de guerras y enfrentamientos de todo tipo entre las naciones europeas desde
que emerge el Estado moderno como forma de poder politico organizado, confirma la
condicién brutal de nuestro continente. Pensemos solo en la primera mitad del pasado
siglo. Dos guerras mundiales que convirtieron Europa en un gran campo de batalla en
el que murieron mds de 40 millones de personas. No debe extrafar que la voluntad de
los padres fundadores de la nueva Europa de la postguerra fuera, precisamente, la paz.
Asi se explicita en el Manifesto di Ventotene, de Altiero Spinelli, entre otros, y en la De-
claracién Schuman. Hace solo dos semanas, en su discurso sobre “e/ estado de la Unién®
ante el Parlamento Europeo, Jean-Claude Juncker, Presidente de la Comisién Europea,
afirmé: “Por encima de todo, Europa significa paz. No por casualidad el periodo de paz
mds largo de la historia europea se inicid con la formacion de las Comunidades Europeas”.
El logro de la paz en el contexto de la segunda posguerra europea se concibié a través
de una doble arquitectura institucional novedosa en las relaciones internacionales y en
el Derecho Internacional Pdblico hasta entonces conocido. En ambos casos, aunque
de manera mucho mds explicita en el segundo, como veremos, se pretendia limitar la
soberania absoluta de los Estados que, en palabras de Spinelli en Il Manifesto di Ven-
totene, “ha portato alla volonta di dominio sugli altri”; de modo que solo “la definitiva
abolizione della divisione dell’Furopa in stati nazionali sovrani” afirmé Spinelli, haria
posible “i/ riordinamento dell’ Europa secondo il nostro ideale di civilta”.

A finales de los anos cuarenta se cre6 el Consejo de Europa mediante el conocido como
Estatuto de Londres, de 1949. Se trataba de una organizacién internacional para la
promocién de la democracia, el Estado de Derecho y los derechos humanos. Nunca
antes se habia cooperado entre los Estados con estos objetivos.

El primer resultado de esta cooperacién fue el Convenio Europeo de Derechos Hu-
manos, abierto a la firma en esta ciudad, en concreto en el Palazzo Barberini, el 4 de
noviembre de 1950. Se traté del primer tratado de la historia de la humanidad en el que
varios Estados acordaban una garantia colectiva de los derechos humanos. Los indivi-
duos pasaban asi a ser sujetos de Derecho Internacional, y los Estados asumian como
obligacién internacionalmente exigible el respeto a aquellos derechos. Se creaba un
tribunal internacional, el Tribunal Europeo de Derechos Humanos, que podia dictar
sentencias condenatorias contra un Estado por la violacién a una o varias personas de
alguno de los derechos convencionalmente declarados. Una novedad auténticamente
revolucionaria que pasé desapercibida para la mayoria de los comentaristas de la época,
aunque no falté quien como Hersch Lauterpacht, uno de los mds grandes estudiosos
del Derecho Internacional del siglo XX, y Juez del Tribunal Internacional de Justicia
entre 1955 y 1960, advirtié de que el mecanismo convencional llevado a sus Gltimas
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consecuencias supondria una severa limitacién de la soberania estatal. Hoy, a setenta
afos vista, hemos de reconocer el acierto de Lauterpacht. Las sentencias obligatorias de
la Corte de Estrasburgo han provocado incluso reformas constitucionales en algunos
Estados parte del sistema, y aunque la garantia convencional no es ni mucho menos
perfecta, supone un avance importantisimo en la proteccién de los derechos humanos.
Europa es hoy el tnico lugar en el mundo en el que una persona, cualquier persona
que se considere victima de la violacién de un derecho, puede llevar a un Estado ante
un tribunal internacional solicitando la reparacién del dafio producido. En los sistemas
préximos al nuestro, el Interamericano y el Africano, los individuos carecen de legiti-
macién activa para demandar a un Estado.

Doce paises participaron en la elaboracién del Convenio de Roma entre 1949 y 1950;
en la actualidad, 47 Estados europeos (todos excepto Bielorrusia y la Ciudad del Vati-
cano) participan de la garantia convencional. Esta es la mejor prueba de la relevancia
del sistema: ningtin Estado quiere permanecer al margen del mismo.

Casi al mismo tiempo en el que se elaboraba el Convenio Europeo de Derechos Hu-
manos, en un continente dividido, en afortunada expresién de Winston Churchill, por
el telén de acero en dos bloques antagénicos enfrentados politica, econémica y militar-
mente, se ponian en marcha las Comunidades Europeas con la primera de ellas, la ya
mencionada Comunidad Europea del Carbén y del Acero. En este caso los seis Estados
participantes (Alemania, Francia, Italia, Bélgica, Holanda y Luxemburgo) asumieron,
en un dmbito muy limitado, y a modo de prueba, una limitacién de soberania: el mer-
cado del carbén y del acero (dos productos muy importantes para la reconstruccién de
Europa tras la Segunda Guerra Mundial) seria regulado por una autoridad suprana-
cional, es decir, independiente de los Estados y con capacidad para vincularlos con sus
decisiones, la denominada Alta Autoridad para el Carbén y el Acero (el precedente de
la Comisién Europea).

Aqui si, y a diferencia de cuanto sucedié en el Consejo de Europa, la limitacién de la
soberania se convirtié en el presupuesto de la nueva organizacién. La voluntad tltima,
siempre en palabras de Jean Monnet, no era unir Estados, sino unir personas, hacer ciu-
dadanos europeos convencidos de las ventajas del vinculo de pertenencia a una unién
de Estados que siguen siendo soberanos pero que comparten multiples parcelas de
esa soberanfa. La Comunidad del Carbén y del Acero funcioné tan satisfactoriamente
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que los Estados se animaron a ampliar mds alld de estos dos dmbitos la cooperacién
econémica. Se firmaron asi, en 1957, los Tratados de Roma, institutivos de la Comu-
nidad Econémica Europea y de la Comunidad Europea de la Energia Atémica. Se
pretendia la creacién, a treinta afos vista, de un mercado Unico, sin fronteras interiores,
en el que los trabajadores, los prestadores de servicios, las mercancias y los capitales pu-
dieran desplazarse y establecerse en cualquier parte del territorio de las Comunidades,
sin discriminacién por motivo de nacionalidad. De nuevo se trataba de una propuesta
completamente revolucionaria.

Logrado en gran parte el objetivo, en 1986 se produce la primera gran reforma de los
Tratados de las Comunidades mediante la denominada Acta Unica Europea, que di-
scretamente amplio las competencias de las Comunidades y reforzé el voto por mayoria
en su Consejo de Ministros.

La reforma que supuso un salto cualitativo en el proceso de integracién supranacional
se llevé a cabo con el Tratado de la Unién Europea, también conocido como Tratado de
Maastricht, ciudad holandesa en la que se firmé el mes de febrero de 1992. Al mercado
tnico se sumd allf la unién econémica y monetaria, la ciudadania europea y la coope-
racién en asuntos de justicia e interior, asi como de politica exterior y de seguridad. La
integracién tocaba de este modo aspectos nucleares de la soberania estatal: por ejem-
plo, las competencias de los Bancos centrales, la moneda y el derecho de sufragio en
las elecciones locales y al Parlamento europeo. Antes de llegar a la entrada en vigor del
denominado Tratado de Lisboa, en diciembre de 2009, y hoy vigente, todavia se suce-
dieron las reformas de Amsterdam (en 1997) y Niza (en 2001) y fracas6 el denominado
Tratado Constitucional, que los jefes de Estado y de Gobierno firmaron, de nuevo en
Roma, en 2004. Todas las reformas de los tratados que se han incorporado al Derecho
primario (el mdximo nivel en la jerarquia del sistema de fuentes europeo) supusieron
siempre, sin excepcién, un reforzamiento de la idea de supranacionalidad. Se trata de
un concepto que sirve para diferenciar la Unién Europea (antes las Comunidades) de
otras organizaciones internacionales. Pierre Pescatore, uno de los grandes juristas de la
integracion europea, identificaba en las respuestas a tres preguntas las diferencias entre
una y otra, entre la supranacionalidad y la intergubernamentalidad: ;quién decide?,
scémo decide? y ;con qué efectos decide?. Volverdn a oir hablar de Pescatore y de la idea
supranacional cuando afronten el curso de Diritto dell'Unione Europea.
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Pero la historia del proceso de integracién en nuestro continente no es una historia
solo de éxitos. Hace poco tiempo me he referido al fracaso del Tratado Constitucional,
elaborado a través de un proceso ciertamente democrético pero que fue rechazado en
2005 por los ciudadanos franceses y holandeses en referéndum. Las razones del rechazo
tuvieron mucho mds que ver con la politica nacional que con la negativa de ambas
poblaciones a avanzar en la integracién. Esta es una de las claves de muchas de las
crisis por las que han pasado las Comunidades y la Unién Europea. En gran medida,
ambién la convocatoria del referéndum en la que los britdnicos decidieron el Brexit
puede explicarse principalmente por razones de politica interior en el Reino Unido.
Convencido de la utilizacién interna que los gobiernos nacionales harian de los asuntos
europeos y de los efectos que semejante comportamiento tendria sobre el funciona-
miento de las Comunidades Jean Monnet, en una afirmacién que se ha convertido en
un cldsico de las citas de la integracién, sostuvo lo siguiente: “He pensado siempre que
Europa se hard en las crisis, y que serd la suma de las soluciones que se dardn a esas crisis”.
Las crisis, se podria decir, como oportunidades para la integracién. La historia parece
haber dado la razén, al menos hasta hoy, al que muchos consideran el idedlogo de la
integracién europea.

Al menos hasta hoy, decia, porque nadie se atreve a pronosticar cudl serd la salida a la
actual crisis que padece la Unidn. Una de las grandes incdgnitas, la respuesta a la cual
condicionard el futuro europeo, se refiere a los modos y tiempos del Brexit. Lo menos
relevante parece ser el articulo 50 del Tratado de la Unién Europea, que por primera
vez en la historia de la integracién, disefia un procedimiento para hacer posible la salida
de un Estado del club europeo. Lo que se espera es una dificil negociacién en la que se
discutird, esencialmente, sobre libertad de circulacién (que gusta poco a los ingleses) y
mercado interior (en el que los britdnicos se esforzardn por permanecer). La respuesta
que se dé a la tensién entre estos dos aspectos fundamentales de la integracién europea
puede condicionar las pretensiones “secesionistas” de algunos Estados miembros en el
futuro. El Brexit tiene mucho que ver con las tensiones nacionalistas, y con los episo-
dios xenéfobos, que en los ultimos tiempos se han sucedido en pricticamente todos
los Estados de la Unién y que resultan incompatibles con los valores que enuncia el
articulo 2 TUE: respeto de la dignidad humana, libertad, democracia, igualdad, Estado
de Derecho y respeto de los derechos humanos, incluidos los derechos de las personas
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pertenecientes a minorfas. La integracién de inmigrantes y la acogida de refugiados, en
un contexto de recursos escasos, estd sometiendo a la Unién a una dificil prueba que
cuestiona la solidaridad entre los miembros. El nacionalismo “cest la guerre”, dijo el
entonces Presidente francés Miterrand en su tltima comparecencia ante el Parlamento
Europeo en enero de 1995. Se trata, seguramente, de una afirmacién con un evidente
punto de exageracion pero explicable en quien habia vivido dos guerras mundiales
en su propio pais. El hecho cierto es que hoy el nacionalismo crece en casi todos los
Estados y tiene un doble objetivo: la Unién Europea y los extranjeros. La defensa del
Estado-nacién se hace a costa de cargar a Bruselas con la responsabilidad de todos los
males, olvidando que el poder real en la Unién no reside ni en Estrasburgo ni en la
capital belga, sino en los Gobiernos y Parlamentos nacionales. Es necesario construir
una identidad europea, a la que se han opuesto algunos Estados a empezar por el Reino
Unido. Una identidad que no compita con las identidades nacionales, que no las ame-
nace, sino que las complemente y refuerce.

La gestién de la crisis econémica ha contribuido a deslegitimar fuertemente a la Unién,
en particular en algunos Estados miembros, en los que se han incrementado las desi-
gualdades, ha crecido vertiginosamente la pobreza y la desocupacién juvenil alcanza
cifras inaceptables. La Unién, decia Jean-Claude Juncker hace dos semanas en Estra-
sburgo, no puede resignarse a que esta generacién de jévenes sea la primera de la po-
sguerra que viva peor que sus padres. La imagen de la troika, los recortes del gasto
social, la austeridad a ultranza y las dudas sobre el futuro del euro han de dejar paso a
otras politicas que impliquen activamente a la Unién, que no puede presentarse perma-
nentemente como la Ginica responsable de medidas que impactan negativamente sobre
los ciudadanos.

La lucha contra el terrorismo y la preservacién de la seguridad estin también poniendo
a prueba a la Unién Europea. Es necesario reforzar la cooperacién policial y también
en materia de defensa. 20.000 millones al afo cuesta a los presupuestos de los Estados
miembros la falta de cooperacién militar. La Unién Europea tiene que superar su ima-
gen de “poder blando”. Somos los primeros del mundo en cooperacién al desarrollo,
pero tenemos muchas dificultades para coordinar a nuestros Ejércitos cuando partici-
pan en el extranjero en misiones de paz.

Brexit, nacionalismos, xenofobia, crisis econémica y desigualdades, terrorismo y seguri-
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dad. Son muchos los retos a los que se enfrenta Europa en los afnos venideros; unos re-
tos que en opinién de algunos pueden poner en peligro el futuro de la Unién. También
hay quien opina que esta crisis puede ser una nueva oportunidad para la integracion,
de manera que la respuesta de los Estados (al menos de algunos de ellos) podria ser mds
Europa. Solo el paso del tiempo nos dard la respuesta, aunque muy probablemente se
multiplicardn los casos de cooperacién reforzada, haciéndose mds visible la imagen de
la Unién asimétrica o a dos velocidades.

Muchas de las decisiones que se adoptardn por los Estados miembros y por las insti-
tuciones de la Unidn para hacer frente a todos estos problemas se tomardn mientras
vosotros cursdis los estudios de Derecho en los préximos cuatro o cinco anos. Seréis
testigos de esas decisiones y podréis comentarlas con vuestros profesores. El Derecho ha
tenido un papel fundamental en todo el proceso de integracién europea. Las decisio-
nes politicas que han ido conformando la Unién se han concretado siempre en reglas
juridicas: en el Derecho primario, en reglamentos y directivas y en otras fuentes tipicas
y atipicas.

La intervencién de los juristas resultaba particularmente necesaria en un contexto como
el de las Comunidades de los afos cincuenta, en el que se transitaba por un camino
hasta entonces desconocido. La cesién de soberania para integrar una Comunidad de
Estados no conocia precedentes en el Derecho Internacional Pablico. El Tribunal de
Justicia, en una de sus Sentencias mds conocidas, en el caso Van Gend, de febrero de
1963, afirmé con rotundidad que “/a Comunita costituisce un ordinamento giuridico di
nuovo genere nel campo del diritto internazionale, a favore del quale gli Stati hanno rinun-
giato, anche se in settori limitati, ai loro poteri sovrani, ordinamento che roconosce come
soggetti non soltanto gli Stati membri ma anche i loro cittadini”. Precisamente el Tribunal
de Justicia ha protagonizado algunos de los momentos mds relevantes del proceso de
integracion vistos desde el Derecho y escritos por juristas. Se dice que cuando en 1954
entrd el primer caso en el Tribunal de Justicia, el entonces Presidente, el italiano Mas-
simo Pilotti, abrié una botella de champagne para celebrarlo con sus colegas. Eran mu-
chos los que dudaban en aquel entonces de la capacidad del Derecho, y de su intérprete
tltimo, el Tribunal de Justicia, para resolver los conflictos a los que daria lugar la inte-
gracién supranacional. Se confiaba mucho més en los Gobiernos nacionales, en parti-
cular en sus Ministros de Asuntos Exteriores, y en la diplomacia, que en los Tribunales
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y el Derecho. Pero el paso del tiempo confirmé que, como sugirié el primer Presidente
de la Comisién Europea, el alemdn Walter Hallstein, Europa era una “comunidad de
Derecho”. 1dea en la que siempre que tiene ocasion insiste el propio Tribunal de Justicia.
Luuk Van Middelaar, es un filésofo e historiador holandés que ha publicado reciente-
mente una de las reflexiones mds agudas sobre el proceso de integracién. En su libro, Le
passage a 'Europe, recuerda los tres discursos ideoldgicos con los que cominmente se
identifican las alternativas por las que pasa la integracién: la Europa de los Estados (el
confederalismo), la Europa de los ciudadanos (el federalismo) y la Europa de los despa-
chos (el funcionalismo). El autor atribuye cada una de estas propuestas a ciertos grupos
profesionales. La Europa confederal de los Estados se identifica con los historiadores
y los especialistas en relaciones internacionales; la Europa de los despachos es apoyada
por los economistas, los sociélogos y los politélogos, mientras que la Europa federal de
los ciudadanos se asigna a los juristas, “especialistas, afirma Van Middelaar, en encajar
en una cierta forma situaciones desconocidas o incontroladas”. En efecto, este puede haber
sido el papel de los juristas a lo largo de todos estos ya casi setenta afos: dar forma desde
el Derecho a una realidad desconocida que, en ocasiones, podia parecer incontrolada.
En otras palabras: transformar conceptos (empezando por el de integracién suprana-
cional) mediante reglas juridicas en hechos institucionales capaces de ordenar un modo
de ejercicio del poder publico nunca antes actuado. No sé si el filésofo holandés acierta
al identificar a los juristas con la Europa de los ciudadanos, pero ha de reconocerse que
el papel que les atribuye se corresponde con el que en efecto han cumplido desde los
afos cincuenta del pasado siglo. Algunos de los padres de la idea europea eran juristas,
Spinelli, Adenauer, Schuman, y seguramente por ello eran conscientes de la necesidad
de articular mediante las categorias del Derecho la nueva realidad organizativa y sus
relaciones con los Estados miembros. Compartian fe en el Derecho (tomo la expresién
prestada al gran jurista italiano Piero Calamandrei) y en su capacidad transformadora
en la Europa de la posguerra, en un momento en el que se sabia muy bien que era lo
que se tenfa que evitar pero se desconocia casi todo acerca del destino dltimo de un
continente fuertemente dividido después de dos guerras sanguinarias y devastadoras.

Voy acabando, querido director, queridos colegas, queridos estudiantes. Aunque como
ya he reconocido la Unién Europea no es solo una historia de éxitos, tiene muchos de
estos. Haré una referencia final a uno de ellos, el Programa Erasmus. En su presenta-
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cién al Parlamento Europeo por la entonces Presidenta de turno del Consejo Europeo,
la Primera Ministra britdnica Margaret Thatcher se refirié al Erasmus como “un progra-
ma de intercambio de estudiantes de modestas dimensiones” (9 de diciembre de 1986). En
el afio académico 1987-1988, los participantes en el programa fueron 3.240 universi-
tarios; en el aho 2015-2016 la cifra (nada modesta) se elevé a mds de 220.000 alumnos
de las Universidades europeas. En todos estos afos Erasmus ha “movido” a mis de tres
millones y medio de europeos, la mayoria de ellos universitarios.

El Programa Erasmus es la mejor demostracién de que las identidades en Europa no
compiten entre si (al menos, no solo compiten), antes bien, resultan en muchas ocasio-
nes complementarias. Estoy convencido de que muchos de vosotros estdis ya pensando
en participar en alguno de estos intercambios. Yo os animo a hacerlo. Son muchas las
ventajas, muchos mds que los inconvenientes. Os podré un ejemplo: casi un millén de
esos estudiantes que hasta la fecha han participado en el Erasmus ha encontrado a su
pareja durante el periodo de estancia en el extranjero.

Quitemos la razén a Bismarck: Europa es mucho mds que un mero hecho geogrifico.
Europa somos todos nosotros. Bienvenidos a la Universidad. Gracias por vuestra asi-
stencia a este primera leccién de Derecho.

Disfrutad de vuestros préximos afios de aprendizaje como juristas.
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CATS AND DOGS
IN ITTALIAN BANKS: WHO CONTROLS
THE BOARD OF DIRECTORS?

ABSTRACT: Although corporate governance is paramount for the sound and prudent management
of credit institutions, the organization of corporate bodies is not extensively regulated. The distribu-

tion of powers and duties between the corporate bodies, including the organization of the controls
over the management body, are only partially harmonized and they broadly depend on national
company law. European banks rely on three different models, which entail a different placement of
the controlling body: above, within or next to the Board of Directors.

Tralian banks have specific features: (i) the transposition of the CRD4 explicitly requires banks to set
up a control body; (ii) the latter has a unique duty of cooperation with the Supervisory authorities,

insofar as it is obliged to report any relevant breach it may come to know in the performance of its
duties; (iii) the most widespread Italian corporate model places the control body next to the Board
of Directors, in a way that is quite peculiar across EU legal orders. It is contended that such a mo-

del is still a viable solution; however, the effectiveness of the control body could take advantage of a

[fine-tuning of its composition.

CONTENT: 1. Foreword. — 2. The governance in EU regulation. — 3. The separation of
powers: the side-by-side control (so-called “classic model”). — 3.1. The main features of the
“classic model”. — 3.2. The costs and benefits of the “classic model”. — 4. A control body above
the management body (the “two-tier model”). — 4.1. The main features of the two-tier model —
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4.2. The costs and benefits of the two-tier model. — 5. A control body within the management
body (the “one-tier model”). — 5.1. The main features of the one-tier model. — 5.2. The costs
and benefits of the one-tier model. — 6. Which model fits better?

1. Foreword

The 2007-2008 financial crisis was also rooted in the governance arrangements
of credit institutions. In order to ensure the sound and prudent management, banks
need a robust governance framework, composed of both appropriate decision-making
lines and effective controls systems at all levels, starting from the top, i.e., from the
corporate governing bodies.

What is then the most appropriate model to steer a bank and to control its manage-
ment and its highest corporate body? Shall control bodies be placed above, aside or
within the Board of Directors?

European regulation has set detailed requirements on corporate micro-organi-

zation. However, only a few provisions regard the organization and the distribution of
powers and duties among the corporate bodies. Such issue mainly depends on national
company law, a field that has been subject to a low level of harmonization in EU regu-
lation.
The present paper outlines the costs and benefits of the main governance models adop-
ted by Euro-area banks, with specific regard to in Italian banks. The latter may legiti-
mately choose between three different administration models and some specific featu-
res of their legal order may deserve a focus: (i) the transposition of the CRD4 explicitly
requires banks to set up a control body; (ii) the control body has a unique duty of
cooperation with the Supervisory authorities; (iii) despite the possibility to align their
corporate governance to the most widespread European schemes, most Italian banks
place the control body aside the management body, in quite a peculiar way.

The paper is divided into six parts. Part two recalls the regulatory requirements
for corporate bodies’ organization, along with their rationale; the third, the fourth and
the fifth parts define the hallmarks and the costs and benefits of the three most wide-
spread corporate models in banks; the last part explains why (and to what extent) the
establishment of an independent control body can be an appropriate solution.

2. The governance in EU regulation
The governance of European banks is subject to both hard law and soft law pro-
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visions, such as Directive 2013/36/EU" (the so-called capital requirements directive,
“CRD4”) and the guidelines of the European Banking authority® (“EBA guidelines”),
respectively. The resulting framework is rather detailed with regard to the so-called
“lower governance”, i.e. organization of control functions, risk management, remune-
rations, outsourcing, etc. However, little is provided about the corporate bodies and
their relationships with the shareholders. The regulation focuses instead on the exercise
of certain functions: some provisions concern the “management body” and the “ma-
nagement body in its supervisory function”, but the regulation does not impose any
specific position in the corporate chart. In a nutshell, grasping the target matters more
than who does the job.

More in detail, banks shall have a “management body”, identified as the corpo-
rate body bearing the overall responsibility for the institution. As such, it shall approve
and oversee the implementation of the strategic objectives, as well as its business and
risk strategy; Article 88 CRD4 confers on the same body the implementation and the
supervision over governance arrangements. The management body shall also ensure the
integrity of the reporting systems, as well as the adequacy of internal capital and liqui-
dity, while overseeing and challenging the senior management on the daily business.
The tasks mentioned above provide colors on the real nature of the management body:
despite its name, it does not simply have managerial functions, but also (mainly?) su-
pervisory and control duties. Consistently, the management bodies of significant credit
institutions shall establish an audit committee pursuant to Directive 2006/43/CC and
a (non-executive) risk committee. The latter shall advise the management body on the
overall risk appetite and strategy and assist it in overseeing the implementation of that
strategy by the senior management (Art. 76 of CRD4).

Another batch of provisions is devoted to the management body when acting
“in its supervisory function” (emphasis added). Such a body shall have full access to the

1 Dir. 2013/36/EU of 26 June 2013 on access to the activity of credit institutions and the prudential supervision of credit
institutions and investment firms.
2 Final Report Guidelines on internal governance under Directive 2013/36/EU, EBA/GL/2017/11, 26 September 2017.
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risk situation of the bank and it is even a point of reference for the control functions.?
Clearly, as confirmed by the General Court of the European Union, the management
body in its supervisory function has a strong focus on controls and its tasks would be
incompatible with the performance of executive duties.* Hence, CRD4 seeks to im-
pede conflicts with business functions, e.g., preventing the chairman from exercising
simultaneously the functions of chief executive officer, unless justified and authorized
by the Supervisory authorities (Art. 88 CRD4). The varied set of duties of management
body, ranging from active management to controls, ends up in a double hat: decision
maker and supervisor.” However, it is unclear who or what the management body is, as
CRD#4 explicitly refrains from taking a position.®

In this respect, national law may well assign managerial and supervisory fun-
ctions to different bodies or different members within the same body (Art. 3, paragraph
2, CRD4), as long as the management and the supervisory function interact effecti-
vely. Such a feature of CRD4 is consistent with the low level of harmonization of Eu
company law. As Member states are free to tailor their response to the local economy
needs, banking regulation has been drafted in a way to match several different models.
This, in turn, requires a “reconciliation” at national level. With reference to Italy, it is
worth mentioning that the transposition of CRD4 has gone beyond the wording of
the Directive: Banca d’'Italia’s Circular no. 285 of 17 December 2013 requires banks
to set bodies entrusted with “strategic oversight”, “management” and “control”, consi-
stently with the provision of the Italian civil code.” Against this framework, the control
body has to verify the proper administration of the bank and its compliance with the
applicable regulation, along with the adequacy of its governance and accounting arran-

3 Accordingly, the removal of the risk manager (“CRO”) shall be approved by the management body in its supervisory function
(Art. 76 CRD4), as if the CRO reported to it.

4 EC]J, Caisses regionales de crédit mutuel v. European Central Bank, Joined Cases T-133/16 to T-136/16, 24 April 2018, § 79.
5 Recital no. 56 of CRD4 confirms that the management body shall be understood as having both executive and supervisory
functions.

6 Art. 3, para. 1, num. 7 simply identifies the “management body” as a “body or bodies (emphasis added), which are appointed in
accordance with national Law, which are empowered to set the institutions strategy, objectives and overall direction, and which oversee and monitor
management decision-making, and include the persons who effectively direct the business of the institution”; in turn, the “management body in its
supervisory function” is defined as the management body “acting in its role of overseeing and monitoring management decision-making’.

7 Such a framework has been inherited from the former Circular no. 263 of 27 December 2006.
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gements, including the internal controls system.

As mentioned above, banking regulation needs to be reconciled with national
company law. Major points of attention regard the relationships between the mana-
gement body and the management body in its supervisory function, as wells as the
hierarchical position of the control body, which is not considered as such by banking
regulation: shall it be above, aside or within the Board of Directors?

3. The separation of powers: the side-by-side control (so-called “classic model”)
3.1. The main features of the “classic model”

First of all, some Members states allow the appointment of a control body next
to the management body, at the same hierarchical level. Such a model envisages the
set-up of two separate corporate bodies, both appointed by the shareholders: a Board
of Directors and a Board of Statutory Auditors. The former is entrusted with the ma-
nagement of the company, while the latter is fully devoted to controls.

Such a set-up is rather precautionary for the shareholders, who retain strategic
and very high level tasks and they may also rely on the assistance of an independent
controlling body. Interestingly, it is only adopted in a few legal orders, e.g., Italy® and
Portugal.’

In Italian banks, shareholders appoint Directors, Statutory Auditors and exter-
nal accounting auditors; they also perform additional high level strategic tasks, i.e. they
approve financial accounts, profit allocation and remuneration policies and they decide
on whether to bring an action against the Directors (Art. 2364 of the Italian Codice
civile, the Civil Code)."” The general management of the company is conferred on the
Board of Directors. Its tasks include whatever necessary to pursue the corporate goal,
including the overall assessment of the management and of the corporate organization

8 Specific provisions are set for listed companies and for credit institutions, but they simply fine-tune the Italian civil code, who-
se provisions are in any case the bulk (P. FErro-Luzzi — G. CastaLDI, La nuova Legge Bancaria, vol. 11, Milano, 1996, pp. 800 ff.). On the
governance of banks, also refer to R. Cost1, Lordinamento bancario, Bologna, 2012; C. BRescia MORR4, 1 diritto delle banche, Bologna,
2016; F. CAPRIGLIONE, Manuale di diritto bancario e finanziario, Milano, 2015.

9 For the Portuguese legal order, reference can be made to M.A. Ramos, Direito comercial e das sociedades — Entre as Empresas e o
Mercado, Coimbra, 2018; A. MENEZES CORDEIRO, Direito das Sociedades, Coimbra, 2017.
10 On the Italian governance models, see G. F. CamroBasso, Diritto commerciale, vol. 2, Diritto delle societa, Milano, 2015;

G. Ferr1, Manuale di Diritto Commerciale, Milano, 2016.
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(Arts. 2380-bis and 2381 of the Codice civile). In banks, the Board of Directors shall
also establish a risk committee. It is therefore clear that Directors’ duties encompass
control tasks, also in a view to safeguard shareholders from misconduct by the mana-
gers.'! Aside, the Board of Statutory Auditors (Collegio sindacale) performs a full scope
control on corporate activities. It shall monitor the compliance with the applicable
regulation and with the company’s bylaws, the proper administration of the bank, with
particular regard to the adequacy of internal governance and of the accounting system
as well as to their functioning (Art. 2403 of the Codice civile). Due to the performance
of control duties, the Statutory Auditors are required to be independent and to liaise
with the internal control functions. Nonetheless, the Statutory Auditors are also entru-
sted with some advisory tasks (e.g., report on the financial accounts pursuant to Art.
2429) and they are even required to replace the Directors in some cases, i.e., lapsing of
all of them or failure to act (e.g., Art. 2386 of the Codice civile). However, such tasks
are so peculiar that they do not affect the controlling nature of the Board of Statutory
Auditors. The Portuguese Conselho fiscal has features and duties similar to the Italian
Collegio sindacale. It is set up in addition to the Management Board. In principle,
the shareholders’ meeting shall appoint both the Statutory Auditors and the Directors
(Arts. 415, 423 and 435 of the Cédigo das Sociedades Comerciais).

Pursuant to Art. 420 of the Cédigo das Sociedades Comerciais, the Board of
Statutory Auditors shall supervise the management of the company, monitor the com-
pliance with the law and with the articles of association, verify the accounting policies
and documents, give an opinion on the report and proposals submitted by the mana-
gement and oversee the internal control system. It is acknowledged that the Statutory
Auditors act primarily in the interest of the company and of its shareholders and not
in the interest of third parties. In this perspective, the Portuguese Conselho fiscal recei-
ves notifications of irregularities (Art. 420 of the Cddigo das Sociedades Comerciais).
Similarly, also the Italian Collegio sindacale shall be keen to hear the complaints of the

11 E. PARMEGGIANI, 1/ collegio sindacale e il comitato per il controllo interno: una convivenza possibile?, in Giurisprudenza commer-
ciale, 1, 2009, pp. 306-308. Such understanding of internal control was developed by A. BEARLE — G. MEANS, The modern corporation and
private property, New York, 1932, and also by J. TiroLE, The Theory of Corporate Finance, Princeton-Oxford, 2006, p. 29. The Board of
Directors can therefore be perceived as an intermediate principal and intermediate agent between the shareholders and the managers (R. B.
Apawms, The Dual Role of Corporate Boards as Advisors and Monitors of Management: Theory and Evidence, ECGI, 2000).
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shareholders willing to report regrettable facts (Art. 2393 of the Codice civile) and it
may even sue for damages the Board of Directors or address the Court (Art. 2409 of
the Codice civile).

Nevertheless, banks are peculiar undertakings, insofar as they involve a broad variety of
stakeholders that may deserve some safeguards: depositors, bondholders and financial
counterparties. In this view, the banks” Statutory Auditors may be required to acts in
the interest of all the stakeholders. Consistently, due to the specificities of the banking
business, the Italian rule-makers have imposed a peculiar duty on the control body,
that has become an ally of the Supervisory Authorities: the Statutory Auditors shall
inform without delay the relevant Supervisors of any act or fact they come to know of
in the performance of their duties that may constitute a breach of law (Art. 52 of the
Italian legislative decree no. 385/1993 — hereinafter “Consolidated Law on Banking”).
As mentioned above, the practice to set-up an independent control body alongside to
the Board of Directors is not widespread in the Euro-area and it may trigger misun-
derstandings. However, a deeper analysis outlines that the model at stake may perfectly
fit into the banking regulation. Indeed, the management body entrusted with strategic
supervision can be identified in the Board of Directors.

The latter can also act as management body, whenever it retains executive

powers; otherwise, the management body could be identified in the executive com-
mittee or simply in the CEO, o, in lack of it, even in the General Manager, i.c., a
non-Director.
In Portugal, as the Board of Statutory Auditors is set up in addition to the Supervisory
Board and to the Management Board, it does not raise concerns. In Italy, the Collegio
sindacale acts as control body for the purposes of banking regulation. The risk com-
mittee shall be established within the Board of Directors, while the Board of Statutory
Auditors shall perform as audit committee.

3.2. The costs and benefits of the “classic model”

The “side by side” control model described above entails costs and benefits.
First of all, it has the non-negligible advantage of involving shareholders in the corpo-
rate life through the assignment of material powers, such as the approval of financial
accounts and the appointment of corporate Boards, strengthening their grip over the
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company and its Directors."? Besides, the Statutory Auditors provides an additional
layer of controls; it has even been contended that they would act as principal of the
Directors, thereby reinforcing the control over them.'> However, from a different stan-
dpoint, the “side by side” control performed by the Statutory Auditors may appear re-
dundant, due to the overlapping of several controlling bodies. In fact, on the one hand,
the management of the company is assigned to the Directors, while controls would
primarily be conferred on the Statutory Auditors; the latter were deemed to focus on
corporate organization, mainly ex post and without interfering with the business, in a
view to balance conflicting interests in the execution of the corporate contractual agree-
ment. Nonetheless, the nature of control functions has progressively changed, through
a stronger focus on business and risk management, with the goal to detect the earliest
signs of a crisis' and eventually to perform as advisors. The formal “thick-the-box”
approach have thus been relegated to the backstage.” Moreover, the daily business has
more and more required a very high time commitment, thereby encouraging the dele-
gation of active management from Directors to full-time managers. Hence, the Board
of Directors has somehow changed its face, switching its main duties from manage-

1:' the Directors have thus started to perform themselves the control

ment to contro
duties that were formerly assigned to the Statutory Auditors. The latter could even be
considered unsuitable to act as advisors, because their controlling role would draw red
line between the Board of Statutory Auditors and the top management.

It has been contended that the controls of the corporate bodies somehow dif-
fer with regard to their object and to their goal, as the Statutory Auditors would not

control with the purpose of taking managerial decisions, but instead in order to report

12 In companies listed in Italy, a specific protection is granted to minority shareholders, as the Chairman of the Board of Statu-
tory Auditors is selected from the minority list (Art. 148, para. 2-bis, of the Italian legislative decree no. 58/1998).

13 F. PARMEGGIANT, [/ collegio sindacale e il comitato per il controllo interno: una convivenza possibile?, in Giurisprudenza Commer-
ciale, 1, 2009, pp. 306 at 324-325.

14 P. MONTALENTI, Amministrazione e controllo nelle societa per azioni: riflessioni sistematiche e proposte di riforma, in Rivista di
diritto societario, 1, 2013, pp. 42-71

15 P. FErrO-Luzz1, Per una razionalizzazione del concetto di controllo, in M. BiancuiNt — C. D1 Noua, 1 controlli societari. Molte
regale, nessun Sistema, Milano, 2011, pp. 130-131

16 M. A. E1SENBERG, The structure of the corporation: a legal analysis, Boston-Toronto, 1976, p. 16; M. A. E1SENBERG, The Board
of Directors and Internal Control, in Cardozo Law Review, 19, 1997, pp. 237-247; W. O. Douglas, Directors who do not direct, in Harvard
Law Review, 47, 1934, p. 1314.
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to the Directors and, more important, to the shareholders.'”” However, in large banks’
practice, the boundaries between the fully-fledged controls performed by the Statutory
Auditors and those carried out by the Directors have become rather thin: the duties
of the former have been squeezed between the strategic supervision of the Directors
and the assessment of its risk committee; downstream, ongoing controls are executed
by the Risk management function, by the Compliance function and by the Internal
audit, that clearly outweigh the Statutory Auditors in terms of FTEs and knowledge of
the ongoing business. To a certain extent, the duties of the Board of Statutory Auditors
also overlap with the role of the financial accounts auditors, e.g., with regard to the ac-
counting system controls. As per the methodology, all corporate bodies rely on similar
information packages — without prejudice to the power of the Statutory Auditors to
carry out inspections (Art. 2403-bis of the Codice civile and Art. 420 of the Céddigo das
Sociedades Comerciais). The exact role of the Board of Statutory Auditors may thus be
misunderstood and an unclear governance could discourage international investors.
Moreover, in Italy the benefits of the additional layer of controls provided by the Sta-
tutory Auditors are poorly demonstrated. The proof of pudding is in the eating: it can
be observed that a failure of the Board of directors is usually accompanied by a failure
by the Board of Statutory Auditors. As a matter of fact, in years 2016 and 2017, the
Bank of Italy has imposed sanctions on members of the Board of Directors in 25 cases.
All such cases have regarded banks governed through the “side by side” control model.
In 23 cases (i.e., more than 90%), the fines have also been imposed on the members of
the Board of Statutory Auditors, for failure to control.'® Only in a very few cases the
Statutory Auditors have avoided liability, maybe due to a proactive approach or for lack
of negligence."”

The target of Statutory Auditors” controls is also a question mark. It is conten-
ded that deficiencies in risk management are assumed as a primary source of instability

17 G. PrestI, Di cosa parliamo quando parliamo di controllo?, in M. BiancriNt — C. D1 Noia, [ controlli societari. Molte regole,
nessun sistema, Milano, 2011, p. 146.

18 Survey based on the decisions publicly available on the website of Banca d’Ttalia.

19 Liability could be avoided, e.g., by properly reporting breaches to the Board of Directors and to the Supervisory authority

pursuant to Art. 52 of the Consolidated Law on banking.
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for banks, but the applicable regulation does not require a focus on this issue, nor are
Statutory Auditors required to have specific experience in risk management.

In light of the above, can it be contended that the side-by-side control model is ulti-
mately out of fashion?

4. A control body above the management body (the “two-tier model”)
4.1. The main features of the two-tier model

The second model of corporate organization consists in the establishment of a
control body above the management body (so-called two-tier model).

Such a scheme is generally widespread in northern EU legal orders, such as
France® and Germany.”’ Under the two-tier model, the company is run by a Mana-
gement Board, normally more streamlined than the Board of Directors in the “side by
side” model described above; it is typically composed by managers and carries out the
daily business subject to a close oversight from the Supervisory Board.

Clearly, such system may somehow entail the weakening of equity investors.
Indeed, the shareholders are usually only required to appoint Supervisory Board mem-
bers, to decide on their remuneration and to approve the amendments to the articles
of association. Compared with the “classic model”, the two-tier model deprives the
shareholders’ assembly of the power/duty to approve the accounts and to appoint and
remove the management body. In turn, such powers are assigned to the Supervisory
Board. Hence, the latter board performs hybrid duties: on the one hand, it shall carry
out strategic supervision; on the other hand, the Supervisory Board retains managerial
powers, that, although high-level, are nonetheless material.

Finally, the Management Board — appointed by the Supervisory Board — con-
cretely manages the company.

Interestingly, for a very long time, the Italian Codice civile has solely envisaged
the classic model and it has welcomed the one-tier and the two-tier model only as late

20 Reference can be made to E DUQUESNE, Droit des sociétés commerciales, Paris, 2018

21 See e.g., K. Scumipt, Gesellschafisrecht: Unternehmensrecht, Colon, 2018.
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as 2003.% In fact, legal constructions follow social needs and such governance models
were not desired until shareholding paths were rather concentrated and the sharehol-
ders could have a direct grip on their companies. However, the opening of and the
interconnections between financial markets have paved the way to a kind of regulatory
competition, where legal orders sought to break the chains and facilitate the business,
so as to increase the profitability outlook of the undertakings and, in turn, to maximize
their value. This has led to a growing laissez-faire with regard to corporate organization,
in a view to facilitate the smooth functioning of the markets and the reliance on the
“invisible hand”. In this view, the rule-makers have allowed alternative schemes, so as
to enable a more effective governance in a globalized economy.” However, the imple-
mentation of the two-tier model in Italian banks has specific features, that tip the scale
of the Supervisory Board on controlling tasks instead of managerial duties. In light
of such a double hatting, the Italian Codice civile seeks to prevent managerial powers
from polluting supervisory activities. In this regard, the assignment to the Supervisory
Board of certain managerial powers, e.g., the power to decide on certain transactions,
is a mere possibility and there is no duty for it: the Supervisory Board may approve key
transactions and strategic plans only upon statement of the corporate articles of asso-
ciation (Art. 2409-terdecies, paragraph 1, lit. f-bis). In any case, the managerial powers
conferred shall be clearly defined and limited to truly strategic transactions and the
Supervisory Board members are deprived of any executive function. Italian company
law thus limits the possibility to transfer managerial powers from the Management
Board to the Supervisory Board. In a different perspective, in the French sociéré anony-
me, the Supervisory Board (Conseil de surveillance) shall appoint a management board
(Directoire) and perform controls; meanwhile, art. 1225-68 of the Code de commerce
explicitly entrusts it with some management powers, such as the award of guaranties
(except banks) (without prejudice to the types of transactions assigned by the articles of

22 On the one-tier and on the two-tier model in Italy, reference can be made to E. BoNELLY, Gli amministratori di s.p.a. dopo la
riforma delle societa, Milano, 2004.

23 For a more comprehensive overview on the rationale and on the goals of the reform, refer to C. ANGELICI, La riforma delle

societa di capitali. Lezioni di diritto commerciale, Padova, 2003; M. VIETTI, Nuove socicti per un nuovo mercato. La riforma delle societi: com-
merciali, Roma-Salerno, 2003.
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association). Moreover, in Italy it is not permissible to refer matters to the general mee-
ting — unlike Germany, where certain matters can be reserved to the Supervisory Board
(Aufsichtsrat), without prejudice to the power of the Management Board (Vorstand) to
further escalate to the shareholders’ meeting (Art. 111, para. 4, AktG).>* Besides, Ita-
lian law does not envisage the participation of labor representatives in the Supervisory
Board (rather the contrary, the start of a working relationship between a Supervisory
Board member and the company would trigger the lapsing of the Director concerned).
Such a framework results in a full liability of the Management Board and in an in-
creased focus of the Supervisory Board on control duties. In this regard, it is worth
mentioning that the Supervisory Board, like the Collegio sindacale in the classic model,
shall cooperate with the Supervisory Authorities, reporting breaches pursuant to article
52 of the Consolidated law on banking. These tasks require the Supervisory Board to
encompass an internal controls committee.

Such a duty is unique in the Euro-area, but the idea of a link between the Su-
pervisory Board and the Supervisory Authorities is not unusual in the Euro-area. In
this regard, it is worth recalling, for example, that the German Federal Financial Su-
pervisory Authority (Bundesanstalt fiir Finanzdienstleistungsaufsicht — “BaFin”) enjoys a
right to participate in shareholders’ meetings, as well as in the meetings of the supervi-
sory board (Section 44 of the Gesetz diber das Kreditwesen — i.e., the German Banking
Act). Hence, BaFin could eventually mandate representatives to attend those meetings
so as to address issues directly during the summits.

The two-tier model perfectly fits into the banking regulation framework: the
Management Board acts as management body and strategic supervision is assigned to
the Supervisory Board. The same board also acts as control function.

4.2. The costs and benefits of the two-tier model
As hinted above, the two-tier model has been designed to match the needs
of large corporations, eventually active on international markets. In this view, credit

24 V. CALANDRA BUONAURA, [ modelli di amministrazione e controllo nella riforma del diritto societario, in Giurisprudenza Commer-
ciale, 1, 2003, pp. 535 at 543-544.
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institutions with a very granular shareholders’ path could take advantage from such a
system, as the Supervisory Board could challenge the management and contribute to
strategic decisions much better than a fistful of small stockholders.

The two-tier model even takes a firm step towards a new perception of corpo-
rate control bodies: not only ex post and formalistic controllers, but instead partners
and advisors, that also retain strategic powers. Such activity could take advantage from
a closer position between the controlling body and its main target. Moreover, the Su-
pervisory Board would be quite influential on the Management Board, since it is en-
trusted with the power to remove its members and acts as its principal. In some cases,
the two-tier model could facilitate a “non-core” participation of several stakeholders in
corporate activities, through the means of a seat in the Supervisory Board; indeed, this
would attribute a formal role in corporate life. In the same vein, the two-tier system
could also facilitate the involvement of labor representatives, as well as the transfer of
property in family business. In fact, some heirs could seat in Supervisory Boards and
perform controls, while others could be entrusted with the management. Such as so-
lution could also facilitate the follow-up of mergers between large banks, by assigning
to the minority shareholders positions within the Supervisory Board, entailing non-ne-
gligible powers. It is worth mentioning that the two-tier model may also increase the
liability towards the Supervisory authorities. In fact, supervisory concerns are mainly
addressed to corporate bodies and they may be to addressed the shareholders only in
very limited cases. In this perspective, unlike the shareholders in the classic model, the
Supervisory Board would also be liable for the quality of the Management Board.”

Nevertheless, as a dark side of the moon, the two-tier model has the effect of
extending the decision-making line, slowing down the process.

Finally, it is worth mentioning that the two-tier model may weaken the sha-
reholders: not only are they dispossessed of certain powers (i.e., the approval of the
accounts and the appointment of the Management Board), but the intermediation
of the Supervisory Board could even shield the management body from their direct

25 The appointment of the Board of Directors lies with the shareholders, that, however, fall outside the scope of banking supervi-
sion. The link is nevertheless somehow reinforced whenever the Board itself is tasked with the proposal of a list of candidate Directors for
the renewal of the Board.
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control. This may typically be the case of cooperative banks, where every shareholders
is entitled to a single vote, regardless to the amount of its stake. As a consequence, the
shareholders’ assembly of cooperative banks can be steered by associations of sharehol-
ders capable to convey several votes (e.g., trade unions). In such a context, the presence
of a Supervisory Board hinders interferences. However, this is not per se detrimental, as
long as it could eventually even benefit the governance of the company.

5. A control body within the management body (the “one-tier model”)
5.1. The main features of the one-tier model

The shortcomings of the two-tier model may be partially addressed through the
one-tier system. Such a model envisages a shareholders’ assembly, a Management Board
and a Control Committee. The tasks of the shareholders normally include the approval
of financial accounts and the amendments to the articles of association, as well as the
appointment of the members of the Management Board. Under the one-tier model,
corporate controls are assigned to a management control committee. The latter is not
separate from the Board, but it is part of it; still, such a committee has to be indepen-
dent.

In this respect, in France, Art. 1225-17 of the Code de commerce allows to
assign the management to a Board of Directors (Conseil d'administration) appointed
by the shareholders’ meeting; the law does not envisage the appointment of Statutory
Auditors, but controls are simply assigned to the internal controls committee.

In Italian banks, the duties of the shareholders are aligned with the tasks retai-
ned under the classic model. Moreover, pursuant to Banca d’ltalia Circular no. 285,
the by-laws shall also assign to the shareholders the duty to appoint and dismiss the
members of the management control committee. Such a provision seeks to reinforce
their independence vis-a-vis the rest of the board.

The Control Committee performs some of the controls assigned to the mana-
gement body in its supervisory function, as the committee shall supervise the adequacy
of the corporate organization, of the internal controls system and of the accounting
and administrative software, as well as its suitability to properly reflect the management
(Art. 2409-octiesdecies of the Codice civile).

As per the reconciliation with banking regulation, in Italy the Control Com-
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mittee of credit institutions acts as control body; as such, it bears the responsibility
to report breaches to the supervisory authorities (Art. 52 of the Italian Consolidated
Law on Banking); in turn, such a task implies a duty to control the merits of the
management. The committee is also vested with the power and the duty to carry out
inspections.”®

In light of such specificities, banking regulation tends to align the power of the
management control committee with those of the Board of Statutory Auditors.”” Against
this backdrop, the Management Board performs both managerial and supervisory tasks,
acting as both management body and management body in its supervisory function.

5.2. The costs and benefits of the one-tier model

The one-tier model could foster effectiveness. First of all, the governance
structure is clearer, because such a model would avoid any overlapping between control
corporate bodies — still, the one-tier model would not cast away all uncertainties on the
boundaries of the control duties of the committee and those of the other non-executive
Directors. In comparison with the two-tier model, the one-tier model would shorten
the decision-making process, by avoiding the involvement of an additional player (such
as the Supervisory Board) placed above the Management Board. In turn, the reduction
in the number of corporate boards would allow saving costs and administrative resour-
ces, as the company would not be required to spend resources to select, appoint and
remunerate the members of an additional corporate body.

Besides, the one-tier model entails a closer relationship between the manage-
ment body and the controlling body; the members of the control committee would be
in a good position to provide advices to their colleagues.

Moreover, as the one-tier model is used in several countries, it could facilitate
the simultaneous listing of a company in several financial markets.

26 Banca d’Ttalia Circular no. 285, Part 1, Title IV, Chapter 1, Section III, para. 3.2.3.b. The same power is attributed to the
committee of listed companies (Art. 151-ter, para. 4, of the Consolidated Law on Finance) and, according to T. D1 MARCELLO, Sistema mo-
nistico e autonomia organizzativa, Roma, 2012, p. 221, the specificities set for listed companies could be considered as simple specifications
of the general rules.

27 A. Guaccero - T. D1 MarceLro, Codice civile, societi quotate, banche, intermediari e assicurazioni: un solo monistico?, in Analisi
giuridica dell'economia, 1, 2016, pp. 103-119.
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However, such a model has the dangerous side-effect of leaving full powers in the hands
of a single body.?® Its powers should therefore be counterbalanced through internal go-
vernance arrangements, such as the set-up of committees, in order to enable a swift and
effective control on the company.” In such a framework, the fact that the controlling
members are part of the Management Board stretches a shadow over their impartiality
and it becomes crucial to ensure both their independence from the company and their
independence of mind.Worth mentioning, the savings on costs could be non-material
in large companies. Finally, even the benefits of having a control body included in the
Board of Directors are undemonstrated: indeed, in the “classic” model, the Statutory
Auditors attend Directors’ meetings and there is no reasons to believe that their infor-
mation packages are thinner than those of the Directors.

6. Which model fits better?

The overview provided above allows infering that all governance models have
their roots in historical development, are path-dependent and entail advantages and
disadvantages;* the broad wording of CRD4 does not preclude any schemes and all
of them may indeed fit banking regulation, depending on national transposition. But
which model is more suitable to run a bank?

The decision is clearly bank specific: it shall ensure the suitability of corporate,
administrative and accounting organization to the nature and to the needs of the un-
dertaking. Such an assessment shall take into account the shareholders’ path, the size
and the complexity of the bank, along with its strategic goals in the medium and long
term and consistently with the group’s corporate structure. Hence, there is no panacea
for corporate governance, no one size fits all and it is rather cumbersome to define ex
ante and in abstract terms which model to choose.

More specifically, the proper functioning of the model also depends on its im-

28 In any case, according to the Ministerial report on the legislative decree no. 6/2003, the internal controls committee would
not affect the quality of the internal controls, since the Committee members have the same duties and shall meet the same professional and
independence requirement as the Statutory Auditors.

29 B. Lisonati, Noterelle a margine dei nuovi sistemi di amministrazione delle societa per azioni, in Rivista delle societa, 2008, p. 301.

30 K. J. Hort, Comparative Corporate Governance: The State of the Art and International Regulation, Law Working Paper ECGI,
170, 2011, p. 19.
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plementation, with specific regard to the selection of suitable Directors and Statutory
Auditors. In fact, apart from integrity requirements, board members shall have profes-
sional skills and experiences suitable to their role and to the complexity of their com-
pany: the suitability of board composition is a key element to ensure the viability of any
governance model. With specific regard to Italian banks, until the Nineties, the largest
Italian banking groups were state-owned and subject to specific regulation. In 1990,
Law no. 356/1990 imposed the transformation into joint stock companies and the
conferral of the shares upon newly established “banking foundations.””” Some founda-
tions have then progressively dismissed (part of) their shares and in the course of the
new millennium some shareholding paths have become more granular. The weakening
of some relevant shareholders may entail a lack of leadership, which could indeed be fil-
led through the establishment of another principal to lead and control the company.®
This could have hinted a widespread adoption of the two-tier model. However, despite
the opportunity to opt for allegedly more “modern” models, Italian credit institutions
still demonstrate a clear favor for the “classic model”. The latter is the favorite scheme
of banks that have different sizes, complexity and business model. In fact, out of the 30
largest Italian banks, 27 have adopted the classic model.*

There is no clear link between the model adopted and the role in the group
(parent company, holding, or subsidiary), nor does the governance scheme seem to
be linked to the size. In fact, the two-tier model has been adopted by two banks: the
first one is the sixth largest bank and parent company of an Italian banking group;
the other one is the 20th largest Italian bank, a subsidiary of a foreign group. Only
one bank has adopted the one-tier model, i.c., the parent company of the second lar-
gest Italian banking group. All the other surveyed banks have adopted the classic mo-
del; 14 of them are subsidiaries, 16 are parent companies. Hence, it seems that there

31 E. FReN1, Le privatizzazioni, in S. CASSESE, La nuova costituzione economica, Roma-Bari, 2008, p. 249
32 G. GaLGaNo, Diritto commerciale, 2, Le societar, Milano, 2010, pp. 353-354.
33 A survey has also outlined a scarce spread of the alternative models among listed companies (also non-banking): in 2014, out

of 244 companies on the Italian stock market, 237 (97%) had the classic model, 2 the one-tier model and 5 the two-tier model. Among
non-listed companies, according to a survey performed by the Italian Chamber of Commerce, as of 1 March 2013, out of 48.033 socicti per
azioni, only 180 companies (0,374%) had the one-tier model, while 119 (0,247%) had the two-tier model and the rest the classic model
(S. Avaro — D. D’EraMO — G. GASPARRI, Modelli di amministrazione e controllo nelle societi quotate Aspetti comparatistici e linee evolutive,
in Quaderni Giuridici Consob, 7, 2015, p. 20).
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is no direct connection between the governance model and the size of a bank, nor
between the governance and the performance. The financial crisis has demonstrated
that no administration model is by itself capable of preventing failures and mistakes.**
The scarce interest of large banks and public companies for the two-tier and the one-tier
models may be attributed to several causes. A first set of reasons lay with the Italian le-
gal background, where shareholders were not very granular and were directly linked to
the corporate bodies external controlling board. Changes in the shareholders’ structure
may still suffer from a “left-over effect”, as the corporate structures that an economy
has at a given point in time are influenced by the corporate structures it had earlier.”
Moreover, the classic “side by side” model is not on the same level as the other two.
In fact, it is still the “standard” method of governance, since the others are only appli-
cable upon explicit decision.* Besides, the classic model’s regulation remains applicable
“where compatible”: this may create uncertainty on the corporate organization, leading
the parties to opt for a safer harbor and chose the classic model.?” It has therefore been
argued that Italian companies may have sought to avoid the risks inherent in alternative
systems, because of the difficulties in weighting ex-ante its costs and benefits, sugge-
sting to avoid acting as first mover.*®

Whatever the reasons for sticking to the classic model, such a solution seems
far from unreasonable. In fact, regulated industries such as banking may entail a broad
number of stakeholders. This holds especially true for banks, whose “claimants” inclu-
de depositors, investors, customers and even central banks, also in their roles of last

34 G. B. PORTALE, Amministrazione e controllo nel Sistema dualistico delle societis bancarie, in Rivista di diritto civile, 1, 2003, pp.
25-39. The financial crisis brought to the light severe mistakes in German banks having different types of administration model (R. E.
BREUER, Die Professionalisierung der Aufsichtsratsarbeit in der Bank, in K.j. Hopt — G. WOHLMANNSTETTER, Handbuch Corporate Governan-
ce von Banken, Munich, 2011, p. 526).

35 L. A. Becuuck — M.j. Rok, A Theory of Path Dependence in Corporate Ownership and Governance, in Stanford Law Review,
52,1999, pp. 127-170. It is contended that sunk adaptive costs, complementarities, network externalities, endowment effects and multiple
optima may discourage changes. Besides, existing ownership structures might have “persistence power”, even in the face of some inefficien-
cies, due to internal rent-seeking.

36 G. CaseLL1, Elogio, con riserve, del collegio sindacale, in Giurisprudenza commerciale, 1, 2003, p. 251.
37 P. MONTALENTI, /] diritto societario a dieci anni dalla riforma, in Nuovo Diritto delle Societa, 11, 2014, p. 11.
38 E Guezzi — C. MaLBERTI, Corporate Law Reforms in Europe: The Two-Tier Model and the One-Tier Model of Corporate Gover-

nance in the Italian Reform of Corporate Law, in European Company and Financial Law Review, 5, 2008, pp. 1-47; C. BELLAVITE PELLEGRINI
— L. PELLEGRINI — A. SIRONT, Alternative vs Traditional Corporate Governance Systems in Italy: An Empirical Analysis, Problems and Perspecti-
ves in Management, 3, 2010, para. 2.1
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resort lenders.” The banking industry has also other specificities, considering that ban-
ks create more moral hazard concerns than a typical firm.* In such a framework, the
Statutory Auditors of banks do not act in the sole interest of shareholders anymore, but
are rather an outpost in the interest of all the stakeholders involved.*' Seemingly, such a
duty can be better performed by the Statutory Auditors than by the Supervisory Board
in the two-tier model or by the Control Committee in the one-tier model. First of all,
because the Board of Statutory Auditors has no links whatsoever with active manage-
ment, of any kind. It is not part of the Management Board, nor does it have any duty
to approve strategic goals or financial accounts. In a nutshell, it is truly independent
and established at the same level as the Board of Directors, which makes it suitable to
control it.
It is also worth mentioning that its appointment falls entirely in the remit of the sha-
reholders, while an increasing number of large companies entrust the Board of Direc-
tors with the power to provide a list for the renewal of the Board of Directors, that are
usually confirmed by the shareholders” assembly.? It is debatable whether Directors
could then be tempted to refrain from raising objections, in order to gain their renewal.
Needless to say, dependent managers would not be in a position to perform effective
controls on the Board of Directors, for the simple reasons that they report to it. In this
respect, the Statutory Auditors appears to be the best placed body to ensure both an
unbiased review and the compliance with the “four-eyes principle”.

The role of Statutory Auditors could be even more important in large banks
with granular shareholding paths. In such “public companies”, the principal-agent re-
lationship tends to flaw, as no shareholders hold control over the company and nearly

39 J.R Macey — M. O’HaRa, The corporate governance of banks, in Economic Policy Review, 1, 2003, p. 92; P. CIANCANELLI — ]. A.
Reves-GonzaLez, Corporate Governance in Banking: a Conceptual Framework, 2000, contend that the normal agency theory proves to be
rather poor in the banking industry, due to its specific features: regulation limits the power of the market to discipline the bank and alters
the normal functioning of the principal-agent relationship. It is also contended that, as part of the risk is born by regulators, the owners
end up to assume more risk than unregulated firms.

40 J. R Macey — M. O’HARA, The corporate governance of banks, in Economic Policy Review, 1, 2003, p. 99.

41 F. PARMEGGIANT, 1/ collegio sindacale e il comitato per il controllo interno: una convivenza possibile?, in Giurisprudenza commercia-
le, 1, 2009, p. 328.

42 Such an option is fairly spread among non-banking listed corporations such as Prysmian and Eni and has been also exercised
by some banks.
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all of them end up being minority shareholders: in such a situation, it is questionable
whether they are still capable of having a sufficient grip over the company. As a matter
of fact, agency problems may occur especially when the principal does not have the
power or the necessary information to control the agent. It is questionable, however,
whether agency problems could be better addressed through the “classic” model or
through the two-tier model.

Finally, the Board of Statutory Auditors’ controls have a broader scope than
other control bodies. As mentioned above, the Statutory Auditors do not simply pur-
sue business and efficiency, but perform a fully-fledged check. Internal controls may
have different goals: merits, compliance and administrative adequacy.** Nonetheless,
the full accomplishment of the Statutory Auditors’ mission in Italian banks could be-
nefit from a fine-tuning. The Board of Statutory Auditors is required to be more and
more proactive to monitor business. In turn, this would require a broader scope of
skills, in order to be more effective in detecting possible criticalities and to reduce the
information gap between the Board of Statutory Auditors. The skills and competence
required do not differ that much from those required from the Directors and the Su-
pervisory authorities are increasingly concerned about the quality of Board members.
However, the relevant regulation still imposes to the Statutory Auditors to have a back-
ground that no longer matches their duties.”” In this regard, the Statutory Auditors
would benefit from specific expertise, including not only taxation and law, but also
finance, risk management, internal models and so on. Moreover, their number should
also be increased, as they are usually composed of three standing members (only in a
few cases they are increased up to five). A larger number, along with the enlargement
of the scope of their permissible background, would facilitate the assignment of a bro-
ader variety of professional competences, experiences and background and, ultimately,

43 J. R Macey — M. O’HARA, The corporate governance of banks, in Economic Policy Review, 1, 2003, p. 92.

44 P. MONTALENTIL, Amministrazione e controllo nelle societa per azioni tra codice civile e ordinamento bancario, in Banca borsa titoli
di credito, 2015, p. 716.

45 Pursuant to Art. 2397 of the Codice civile, at least one Statutory Auditor shall be registered as accounting auditor; the remai-

ning may be selected among full professors of Law or economics, lawyers, accountants/tax accountants, commercial experts or labor con-
sultants (Decree of the Minister of Justice no. 320/2004). The draft fit and proper requirements to be issued by the Minister of Economy
and Finance does not specifically require Statutory Auditors to have competence in risk management.
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the quality of the Board. The most recent supervisory methodology and regulations*
move in the right direction, in order to provide the Board of Statutory Auditors with
the tools to act as an increasingly effective coordinator of all controlling bodies.*”

46 Article 10 of the draft fit and proper requirements to be issued by the Minister of Economy and Finance

47 N. ABriant, Collegio sindacale e “Comitato per il controllo interno e la revisione contabile” nel sistema policentrico dei controlli, in
Rivista di diritto societario, 1, 2013, pp. 2-22.
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COUNTER - TERRORISM LEGISLATION IN ITALY:
THE KEY ROLE
OF ADMINISTRATIVE MEASURES

ABSTRACT: 7he aim of the paper is to describe counter-terrorism legislation in Italy. After a brief
introduction highlighting the trend among EU Member States to enact or amend anti-terrorism
legislation in order to counter the recent phenomenon of ‘foreign fighters,” the note focuses on the
counter-terrorism policy adopted in Italy. In particular, after analysing the main regulatory provi-
sions in this regard, the paper focuses on administrative measures to combat terrorism. The analysis
particularly concerns the instrument of administrative expulsions, which may well be considered the
most used in our country. The study also focuses on all other administrative tools envisaged by the

legislator in order to prevent, combat and counter the phenomenon of international terrorism.

CONTENT: 1. Introduction: counter-terrorism reforms in the European Union. - 2. Italian

counter-terrorism legislation and the primary role of administrative instruments.

1. Introduction: counter-terrorism reforms in the European Union

As a result of a series of terrorist attacks in Europe in recent years, both the Eu-
ropean Union and its Member States have enacted or revised legislation to respond to
the terrorism threat. Such legislation aims, in particular, to deal with the phenomenon
of “foreign fighters” and includes measures to enhance prosecutorial powers, expand
the scope of measures for extradition and revocation of travel documents, increase in-
telligence powers for surveillance and criminalise travel to foreign conflict zones. These
measures refer, to a large extent, to substantive and procedural criminal law, but they
also include several administrative instruments. The competence for tackling terrorism
is shared between Member States and the European Union. On the one hand, article
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3 (2) of the Treaty on European Union (TEU) establishes that the EU shall offer its
citizens an area of freedom, security and justice by preventing and combating crime.!
The TEU specifies that the EU has competence in the field of criminal law. On the
other hand, article 4 (2) of the TEU stipulates that the EU shall respect the essential
functions of its Member States, which includes safeguarding national security.” Natio-
nal security, in particular, remains the sole responsibility of each Member State. When
framing terrorism as a matter of national security, therefore, Member States have — and
use — the competence to act outside the scope of EU law. There is a changing pattern
of terrorism in many European countries. In the 1970s and 1980s most Member State
authorities were concerned about terrorism from left-wing, right-wing and separatist
groups. In recent years, some of these forms of terrorism do still exist but Member
States have become more concerned about the threat deriving from jihadist terrorism
due to its international nature and the multiple attacks that have been carried out in
Europe and throughout the world.

The use of administrative measures has become a significant counter-terrorism
tool in some Member States in their efforts to maintain national security. Their increa-
sing prevalence is probably due to the perception that imposition of such administrati-
ve measures is proactive and preventive, thus protecting the population from the threat
of terrorism. These measures include, for example, travel bans, expulsion orders, entry
bans, control orders, assigned residence orders, area restrictions, social benefits strip-
ping and citizenship revocation. Italy, France, Belgium, United Kingdom, Germany
and Netherlands have all introduced provisions in law for the use of administrative
measures in terrorism-related cases to varying degrees.

It is important to stress that on March 15, 2017 the European Parliament
and the Council adopted the new Directive 2017/541/EU “on combating terrorism
and replacing Council Framework Decision 2002/475/JHA and amending Decision
2005/671/JHA”. The deadline by which Member States must transpose into national
law the changes introduced by Directive 2017/541/EU is 8 September 2018. This
Directive is clearly part of wider European action to prevent and combat terrorism.

1 Article 3 (2) of the Treaty on European Union: “The Union shall offer its citizens an area of freedom, security and justice
without internal frontiers, in which the free movement of persons is ensured in conjunction with appropriate measures with respect to
external border controls, asylum, immigration and the prevention and combating of crime”.

2 Article 4 (2) of the Treaty on European Union: “The Union shall respect the equality of Member States before the Treaties
as well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local
self-government. It shall respect their essential State functions, including ensuring the territorial integrity of the State, maintaining Law and
order and safeguarding national security. In particular, national security remains the sole responsibility of each Member State”.
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The reasons that led to issuance of the above-mentioned Directive are attributable to
three orders of need. First, after the numerous terrorist attacks perpetrated in the last
few years by the Islamic State, even the European institutions — such as the interna-
tional bodies and EU Member States — have warned of the need to adapt and review
existing legislation given the new face of the terrorist threat. The second factor that
led to adoption of the new Directive was the need to introduce specific provisions for
the protection of victims of terrorist offences. Finally, there was a need to implement
international obligations in this area, in particular the provisions of Resolution no.
2178/2014 adopted by the United Nations Security Council “on threats to internatio-
nal peace and security caused by terrorist acts”’. The cross-border nature of terrorism
requires a strong coordinated response and cooperation within and among Member
States, as well as with and among the competent EU agencies and bodies. At the same
time, the global character of terrorism necessitates an international answer, requiring
the European Union and its Member States to strengthen cooperation with relevant
third countries. Acts of terrorism constitute one of the most serious violations of the
universal values of human dignity, freedom, equality and solidarity, and enjoyment
of human rights and fundamental freedoms on which Europe is founded. They also
represent one of the most serious attacks on democracy and the rule of law, principles
which are common to the Member States and on which the European Union is based.

2. Italian counter-terrorism legislation and the primary role of administrative in-
struments

The Italian legal system has been fighting terrorism since the end of the 1960s.
Although Italy has continued to fight extremists’ political terrorism and Mafia orga-
nised crime, in the last few years the jihadist terrorism phenomenon has developed at
an international level and has also started to be of concern in Italy. Many new coun-
ter-terrorism measures have been developed in Italy due to the rapid evolution of this
international issue. Since the September 11, 2001 terrorist attack in New York, Italian
legislation has followed two main pathways. First, a number of reforms have crimina-
lised preliminary actions and expanded the scope of punishable criminal offences. In
addition, new administrative and financial measures have been added to the strategy.
Italian legislation to counter international terrorism provided for by the Criminal Code,
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the Criminal Procedure Code and some Special Laws is not the result of a reasoned
assessment of the need to introduce counter-terrorism legislation into our legal system.
Instead, starting from 2001, it arose under the form of Law Decrees as an immediate
response to serious terrorist attacks committed in the world.

In particular, the main pieces of Italian anti-terrorism legislation are:

- Law Decree no. 374 of 18 October 2001, subsequently passed as Law no. 438 of 15
December 2001 (“urgent measures against international terrorism”), which was issued
following the New York attacks of September 2001;

- Law Decree no. 144 of 27 July 2005, subsequently passed as Law no. 155 of 31 July
2005 (“urgent measures regarding expulsion and deportation”), which was issued fol-
lowing the London attacks of July 2005 against the public transport network;

- Law Decree no. 7 of 18 February 2015, subsequently passed as Law no. 43 of 17 April
2015 (“urgent measures against international terrorism and extension of the powers of
the Direzione Nazionale Antimafia to terrorism-related crimes”), which was issued fol-
lowing the Paris attacks of January 2015 against the satirical weekly magazine Charlie
Hebdo. In addition to these Law Decrees, it is also important to mention the recent
Law no. 152 of 28 July 2016, which introduced new provisions against terrorism and
ratified some international Conventions on the prevention of terrorist attacks, such
as the Council of Europe Convention on the Prevention of Terrorism (Warsaw, 2005)
and the related Additional Protocol (Riga, 2015), the UN Convention for the Sup-
pression of Nuclear Terrorism (New York, 2005), the Protocol amending the European
Convention on the Suppression of Terrorism (Strasbourg, 2003) and the Council of
Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds
from Crime (Warsaw, 2005). At the root of legislative interventions to counter terrori-
sm is the awareness that the fight against terrorism cannot be combated only with the
“classical” tools of criminal law, but also with the use of administrative instruments.
After the September 2001 terrorist attack, administrative measures have become an
increasingly widespread and important component of counter-terrorism policies.

The term “administrative measures” is quite vague: they can be defined as re-
strictive measures aimed at preventing terrorism within the territory of a State, decided
upon and ordered by the executive (or with its close involvement) and subject to limi-
ted judicial review. Administrative measures seem to fit somewhere between prevention
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and repression. On the one hand, they are preventive because they are applied before
the commission of a terrorist act, in order to reduce in advance the threat within a
country, in defence of the public. On the other hand, they are becoming an increa-
singly repressive and punitive instrument to the extent that they impose more or less
severe restrictions on those to whom they are applied; furthermore, they can be used as
actual sanctions in some cases (for example, revocation of social benefits or, more se-
riously, deprivation of citizenship). Currently, administrative expulsions have become
a key element of Italy’s counter-terrorism policy and represent a discretionary power
of the executive. The expulsion order is not subject to prior judicial validation on the
merits and is immediately enforceable. The decision can be appealed before the admi-
nistrative court, but its execution cannot be suspended. The expulsion implies a re-en-
try ban for a period of time determined on a case-by-case basis. In essence, the Italian
legal system has three types of administrative expulsion (espulsione amministrativa) of
non-EU citizens, as opposed to judicial expulsion (espulsione giudiziaria) ordered by a
criminal judge. First, legal provisions on immigration, including expulsions of foreign
citizens, are in the Testo unico sull'immigrazione (Legislative Decree no. 286 of 25 July
1998). This important piece of legislation provides that the Minister of the Interior can
order the expulsion of a foreign citizen “for reasons of public order or State security”.
The expulsion order has to present appropriate reasons in fact and in law.

Over time, the grounds for expulsion of non-Italian nationals have been expan-
ded. In particular, the above-mentioned counter-terrorism Law Decree of 2005 grants
the Minister of the Interior — or, on delegation, the Prefect — the power to order the
expulsion of a foreign citizen against whom there are “well-founded reasons to believe
that his/her stay in the territory of the State may in any way facilitate terrorist organi-
sations or activities, at the national or international level”. In any case, the expulsion
order can be suspended or even revoked if the individual concerned agrees to collabo-
rate with the competent authorities. Finally, the recent counter-terrorism Law Decree
adopted in 2015 expanded the hypotheses for the administrative expulsion of a foreign
citizen, by order of the Prefect, for reasons of “social dangerousness” (pericolosita so-
ciale). This Law also expressly refers to the category of — non-Italian — aspiring foreign
fighters. The provision fits with the discipline of personal preventive measures that are
already applied to Mafia suspects. It is important to stress that the removal (allontana-
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mento) of EU citizens for reasons of security, by order of the Ministry of the Interior,
is regulated by different rules — Legislative Decree no. 30 of 6 February 2007 and
subsequent modifications — which are more favourable for the individual concerned
and subject to judicial validation. From a counter-terrorism perspective, use of the
above-mentioned administrative expulsions can help prevent the creation and stabi-
lisation of extremist networks on national territory. It is quite clear that, in practice,
administrative expulsions are often ordered when there is evidence that an individual is
a threat to national security, but the evidence is considered insufficient for prosecution.
In fact, the forms of behaviour that lead to an expulsion order do not need to be con-
nected to the use of terrorist violence: many non-EU citizens were expelled from Italy
because, for example, they had displayed extremist attitudes or paid tribute to jihadist
organisations.

Obviously, the measure of administrative expulsion is not exempt from risks. It
is possible to distinguish two main types of problem. The first is of a legal nature and
is related to the question of human rights protection. The second is more pragmatic
and concerns possible counterproductive consequences, from a counter-terrorism per-
spective.

With regard to the first issue, the administrative measure of expulsion is im-
posed on a suspect without the procedural guarantees associated with criminal prose-
cution, such as prior judicial review, appropriate standard of proof and assessment of
evidence and full compliance with the principle of the presumption of innocence. In
addition, the expulsion can result in violation of human rights in the country of desti-
nation. The European Court of Human Rights has upheld the prohibition on sending
individuals to States in which they face a real risk of torture, inhuman or degrading
treatment.

With regard to the second issue, the expulsion order may have the undesirable
effect of intensifying the feelings of frustration and anger — and even sense of reven-
ge — at the individual level. At the organisational level, it can reinforce the narrative
of victimhood and persecution so recurrent in the propaganda of jihadist groups and
could even facilitate the terrorist recruitment of others. Overall, Italy’s extensive use of
administrative expulsions of foreign citizens, associated with restrictive naturalisation
laws, has so far proved to be effective from a counter-terrorism perspective. However,
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other instruments are necessary, especially in the long term. It is worth mentioning
that, unlike many other European countries, Italy has not yet developed fully fledged
counter-radicalisation and de-radicalisation programmes. Italy’s Lower House passed a
bill in the summer of 2017, introducing “new measures for the prevention of jihadist
radicalisation and extremism”, but the procedure was not completed before the end of
the legislature.

The recent reform of 2015 introduces significant changes also in terms of substantive
and procedural criminal law and in terms of prevention and investigative coordination.
The first articles of Law Decree no. 7 of 2015 amend various provisions of the Criminal
Code for violations related to terrorism activities, such as recruitment of terrorists and
endorsing or inciting to terrorism, if committed by means of computer or telematics
instruments. In particular, the definition of new offences is aimed at punishing so-cal-
led “foreign fighters”, defined as individuals who travel to a State other than their State
of residence or nationality for the purpose of the perpetration, planning or preparation
of terrorist acts, or their participation in such events, as well as providing or receiving
terrorist training and, more in general, anyone organizing trips abroad aimed at ter-
rorism. The Law Decree also pays particular attention to those activities carried out
through the Internet. Paragraphs 2, 3 and 4 of article 2 provide measures for blocking
and taking down of terrorism-related websites. A unit of the Ministry of Interior is
empowered to generate and update a list of websites used for subversive and terrorist
activities. In addition, internet service providers can be requested to filter or take down
the websites in the list if asked by a public authority.

Relations between the Internet and terrorist organisations are particularly re-
levant, because telematics instruments are those most used for proselytism and ideo-
logical propaganda, and for transmitting instructions and messages. In this regard, the
reform has opportunely introduced an aggravating circumstance when certain terrorist
facts are made using the Internet. In the Italian legal system, monitoring of the Inter-
net with purpose of preventing terrorist threats is entrusted to the Comitato di Analisi
Strategica Antiterrorismo established at the Ministry of the Interior and chaired by the
Direttore centrale della Polizia di Prevenzione. Another instrument provided by the re-
form of 2015 is the special police supervision measure (sorveglianza speciale di pubbli-
ca sicurezza), which includes several restrictions of individual fundamental rights and
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freedom. In particular, the judicial authority can order dangerous people, who have
not complied with an “oral notice”, to maintain a lawful conduct; not to give cause of
suspicion; not to associate with persons convicted for criminal offences or subjected
to preventive or security measures; to return to their residence by a certain time in the
evening or not to leave their residence before a certain time in the morning, except
in case of necessity and after having given notice in due time to the authorities; not to
own or carry fire arms; not to enter bars or night- clubs; and not to take part in public
meetings. If need be, this may be combined either with a prohibition on residence in
one or more given municipalities or provinces or, in the case of particularly dange-
rous persons, with an order for compulsory residence in a specified municipality. In
any case, the special police supervision measure requires issuance by a criminal judge,
under an application, which could be filed by the Questore, the head of Direzione In-
vestigativa Antimafia and the Procuratore Nazionale Antimafia e Antiterrorismo. The
special measure can only be issued after the suspect has been granted the opportunity
to be heard. The decision could be subject to appeal before the Court of Appeal and
the Court of Cassation. The reform of 2015 also intervenes on the coordination of
investigative activities, providing for the attribution of anti-terrorism functions to the
national Procuratore Nazionale Antimafia. In addition, the most recent legislation has
increased the emergency power of the Questore allowing specific measures against tho-
se subjected to special police supervision, including seizure of passport and of any other
travel documents.

Other instruments to combat terrorism are the financial prevention measures
that are aimed at freezing, seizing and confiscating assets, in order to obstruct the access
of terrorist organisations to their financial resources. In particular, Legislative Decree
no. 109 of 22 June 2007 defines the freezing of funds as “the prohibition [...] of han-
dling, transfer, modification, use or management of the funds or access to them, so as
to modify the volume, amount, placement, property, possession, nature, destination or
any other change that allows the use of funds, including portfolio management”.

For the purposes of ascertaining terrorist offences, the Law Decree of 2015 has
dictated — derogating from the provisions of the Privacy Code — a temporary discipline
regarding the conservation of telephone and telematics trafhic data by telecommunica-
tions service operators. Subsequently Law no. 167 of 20 November 2017 — in imple-
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mentation of article 20 of Directive 2017/541/EU on the fight against terrorism — has
established that the deadline for the retention of telephone and telematics traffic data,
as well as data on unanswered calls, is established in 72 months, notwithstanding the
provisions of the Privacy Code.

Finally, it is important to stress that on 19 November 2017, Law no. 161 to combat
criminal activities of the Mafia (“amending the Code of Anti-Mafia Legislation and
protection measures under Legislative Decree no. 159 of 6 September 2011, the Cri-
minal Code, the implementing, coordinating, and transitional rules of the Criminal
Procedure Code, and other provisions, and delegating power to the Government for
the protection of labour in companies which were sequestered and confiscated from
organised crime”) entered into force in Italy. The main purposes of the new Law are to
speed up the application of asset protection measures, make the appointment of judi-
cial administrators more transparent, create a government unit for the administration
of seized and confiscated assets, and include corruption, stalking, and terrorism within
the scope of anti-Mafia legislation. The new Law expands the application of Legisla-
tive Decree no. 159 of 2011 to those who, in groups or in isolation, carry out “pre-
paratory, objectively relevant, or executive acts” aimed at subverting the order of the
state through the commission of a crime having a terrorist purpose with international
ramifications or participating in a foreign conflict in support of an organization that
pursues terrorist aims. Under the new Law, a request for the application of protection
measures against a person of interest must be filed with the chancellery of the sections
or the tribunal of the district capital in the territory in which the person resides. Pro-
tection measures include special surveillance and the prohibition of staying in one or
more municipalities, other than the habitual residence, or in one or more regions. If
the suspect must be detained, he/she is to be held in detention or imprisonment at a
facility located outside the jurisdictional district of the judge directing the procedures.
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THE VIOLATIONS OF THE CHARTER OF
FUNDAMENTAL RIGHTS AS QUESTIONS
OF CONSTITUTIONALITY: NEW PERSPECTIVES
FROM THE ITALIAN
CONSTITUTIONAL COURT

ABSTRACT: The aim of this note is to give a brief analysis of a significant excerpt of the Italian

Constitutional Court judgment of 14 December 2017, n. 269. Indeed, the Court identifies the new
criteria for the application of the provisions of the Charter of Fundamental Rights of the EU by lower
Judges. In cases in which a national law is potentially infringing both the Italian Constitution and
the CFREU (so-called Dual Preliminarity), the Italian Constitutional Court has affirmed the need
for its erga omnes intervention, even if the CFREU norms would be susceptible of direct application.

Once clarified the main content of the new case law, the analysis wonders on the following of this
decision, also because the Constitutional Court seems to affirm that, on the one hand, the question

of constitutionality must be raised, but, on the other hand, that is left in place the possibility of
making a referral for a preliminary ruling for matters of interpretation or invalidity of European

Union law (Art. 267 TFEU). Maybe soon there will be occasion to better clarify the roles played by
both the Italian Constitutional Court and the European Court of Justice, when dealing with issues
concerning fundamental rights.

CONTENT: 1. Introduction. — 2. The implications of the typically constitutional content of
the CFREU. — 3. Reasons and aims of this case law. — 4. Judges and the Charter of Funda-

mental Rights, future directions.

1. Introduction
The Italian Constitutional Court decision of 14 December 2017, no. 269, con-
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cerned the constitutional review of the funding system of the Italian Competition Au-
thority. The question of constitutionality was referred by a lower judge as, is typical in
the Italian constitutional review system (the “incidental” constitutional review of law).
The issue also concerned the compatibility between the EU law and the Italian norms,
in particular between the latter and the TFEU.

However, the significant excerpt dealt within the grounds of the ruling, which
the present work aims to comment on, concerns the Court’s statements about the direct
application of the Charter of Fundamental Rights of the European Union (hereinafter
“CFREU”) by the lower judges. Hence, the “clarification” did not entail important ef-
fects on the case at hand, but it is, however, relevant since it has stated something new
in terms of relationships between the Italian legal system and EU law, between natio-
nal courts and the European Court. These statements are very similar to those issued
by the Austrian Constitutional Court in 2012: it might be afirmed that both Courts
aim to strengthen the role of constitutional judges in the European system of human
rights’ protection.

2. The implications of the typically constitutional content of the CFREU

In para. 5.2 of the Conclusions on points of law, the Constitutional Court
clarified what the lower judges should do when a national law is potentially infringing
both the Italian Constitution and the CFREU.

In particular, the Court held that the criteria usually applied to regulate the
relationship between national law and European law should be reconsidered, taking
into account that the CFREU has a “special” content, a “typically constitutional” con-
tent. In the Court’s opinion, “the principles and rights laid out in the Charter largely
intersect with the principles and rights guaranteed by the Italian Constitution (and by
the other Member States’ Constitutions)”. As a consequence, “violations of individual
rights posit the need for an erga omnes intervention by this Court”; “this Court holds
that, where a law is the object of doubts concerning the rights enshrined in the Italian
Constitution or those guaranteed by the Charter of Fundamental Rights of the Euro-
pean Union in those contexts where EU law applies, the question of constitutionality
must be raised, leaving in place the possibility of making a referral for a preliminary
ruling for matters of interpretation or of invalidity of Union law, under Article 267

TFUE."”

1 Italian Constitutional Court, Judgment no. 269 of year 2017, para. 5.2, Conclusions on points of Law.
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Where an Italian provision clashes with the EU law, judges used to assess whether the
EU provision was directly applicable or not:* if so, the EU law deserves the primacy
over the national legislation, therefore direct application. In other terms, where Euro-
pean legislation is directly applicable to a specific legal fact, the Italian law will not be
used to solve the proceeding; it seems “pointless” to rule on its constitutionality (ac-
cording to constitutional procedure, Italian law would not be considered “relevant” in
the case at hand).? However, it seems the Constitutional Court now considers that, in
case a contrast with the CFREU arises out, even though it has the same legal status of
the Treaties, what it has to be considered is neither the structure nor the effectiveness of
these provisions, but the nature of their content: “the typically constitutional stamp of
[their] contents”. According to this substantial or axiological criterion, the violation of
constitutional norms is a Constitutional Court’s issue. As a consequence, the structu-
ral differences, recognized by the Charter itself (see the Explanations Relating to the
CFREU), between “rights” and “principles” were not given significant relevance.

In any case, judgment no. 269 does not represent an unprecedented or isola-
ted position. Indeed, this kind of approach can be found in recent doctrinal works;
“the humus in which such a decision has grown®” is easily identifiable. Moreover, the
decision afhirms to follow the previous case law established by other European Con-
stitutional Courts, in particular by the Austrian Constitutional Court, by referring to
decision U 466/11-18; U 1836/11-13. Indeed, the latter has stated that “the CFREU
has now enshrined rights as they are guaranteed by the Austrian Constitution in a
similar manner as constitutionally guaranteed rights” and that “it follows from the
equivalence principle that the rights guaranteed by the CFREU may also be invoked
as constitutionally guaranteed rights.” Furthermore, it pointed out that “this is true if
the guarantee contained in the CFREU is similar in its wording and purpose to rights

2 See Ecy, “Simmenthal’ case, C-106/77, 9 March 1978, and, concerning Italy, the Constitutional Court decision of 1984 n.
170, so called “Granital” case. The criteria to be used to solve contrasts among national Law and EU Law are underlined in the Constitu-
tional Court decision here discussed, para. 5.1 of Conclusions on points of Law.

3 Most recently, see Corte cost., judgment of 2017 no. 111. Indeed, the Constitutional Court, only admitted to submit a que-
stion of constitutionality when the issues on interpretation or on the effects of EU Law were solved.

4 R. G. Conri, La Cassazione dopo Corte cost. n. 269/2017. Qualche riflessione, a seconda lettura, in Forum di Quaderni costituzio-
nali, 2017, 2.
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that are guaranteed by the Austrian Constitution”, and, as a consequence, “one would
therefore have to decide on a case-by-case basis which right of the CFREU constitutes
a standard of review for proceedings before the Constitutional Court.” The Italian
Constitutional Court perhaps has kept a more general approach, assuming that most
of the violations of the CFREU present cases of “dual preliminarity”. The Constitu-
tional Court also underlines that this approach is in line with the ECJ case law (Melki
and Abdeli, C-188,189/2010), which allows, in cases of dual preliminarity, to refer the
question to the Constitutional Court.

3. Reasons and aims of this case law

Depending on which part of the argument is focused on, it can be assumed
that the Italian Constitutional Court wanted to fulfill different purposes.

Firstly, it can be assumed that the Italian Constitutional Court wanted to em-
phasize its central role when dealing with constitutional rights protection, in order to
“avoid any bypassing (contourner) of the Constitutional Court’s functions, caused by
the direct relationship between CJEU and ordinary judges.”” This would lead to a dif-
ferent perspective, regarding the Charter of Nice, far from the content expressed by the
“Granital” decision. On the other hand, it is plausible that the Italian Constitutional
Court meant to increase the cooperation with ECJ, in human rights matters, seeking a
fair dialogue between Courts, which are both aimed at safeguarding the rights provided
by the Charter of Fundamental Rights. “The Court will make a judgment in light of
internal parameters and, potentially, European ones as well (per Articles 11 and 117
of the Constitution), in the order that is appropriate to the specific case”; “moreover,
all of this plays out within a framework of constructive and loyal cooperation betwe-
en the various systems of safeguards, in which the constitutional courts are called to
enhance dialogue with the ECJ (see, most recently, Order no. 24 of 2017), in order
that the maximum protection of rights is assured at the system-wide level (Article 53

5 See A. BARBERA, La Carta dei diritti: per un dialogo fra la Corte italiana e la Corte di Giustizia, in Rivista dellAssociazione Ita-
liana dei Costituzionalisti, 4, 2017, p. 3. The translation of the scholars excerpts are not official; they shall be responsibility of the Author
of this note.
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of the EUCFR).®” Such a mention of the different cases in which the Constitutional
Court has been requested preliminary ruling might be read as a real commitment to the
dialogue,” which would avoid the intent to create a “monopoly” regarding the human
rights protection. “The decision of the Italian Constitutional Court bears an ambiva-
lent meaning. On the one hand, its tone and register is fully European-law friendly.
[...] On the other hand, [the Court seems to say that] as long as fundamental rights are
protected by the national Charter, national Constitutional adjudication should prevail
over the European circuit of adjudication.?”

Looking at the relationships between different legal systems, it can be assumed

that the Italian Constitutional Court wants to avoid the so called “spill-over effect” of
the CFREU, basically avoiding the latter from being applied by judges beyond its sco-
pe-defined within the spheres of competence of EU — as outlined in its Art. 51. Indeed,
it has been argued that lower judges apply the Charter of Nice, even when the right at
stake is guaranteed in the Italian Constitution.
In other words, it has been underlined that there are cases where the national rule, in
conflict with the CFREU, is not applied and no question to the Constitutional Court
is submitted, and not indicating whether the matter of the dispute belonged to the EU
competence.

Recently the following question has been proffered “What is the main value of
a Constitution if it is not perceived by the community as the place where the funda-
mental rights are located?.”” A similar sitzuation concerned the European Convention
of Human Rights (hereinafter “£CHR”), which was directly applied by the judges,
entailing the uncontrolled disapplication of national provisions; furthermore, it was re-
commended as a parameter of constitutionality, even though there were constitutional
norms aimed to play the same role. Indeed, it has been affirmed that, when possible,
the national parameter had to take precedence over the conventional ones, since the

6 Textually reproduced from Judgment no. 269 of year 2017, para. 5.2, Conclusions on points of Law.

7 See Italian Constitutional Court’s Orders: no. 103/2008, no. 207/2013, n. 24/2017 (mentioned in the decision).

8 P. FARAGUNA, Constitutional Rights First: The Italian Constitutional Court fine-tunes its “Europarechtsfreundlichkeit”, VerfBlog,
2018.

9 A. BARBERA, La Carta dei diritti: per un dialogo fra la Corte italiana e la Corte di Giustizia, in Rivista dell’Associazione Italiana

dei Costituzionalisti, 4, 2017, p. 4.
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Italian legal system of protection of fundamental rights does not always need to be
supplemented by international conventions. The ECHR “should work as a “residual”
tool, only applicable when no other constitutional norms can be used properly.'®”
The enhancement of the national constitutional parameter, even though international
norms have the same content, seems to be the logical premise in what was assessed in
the decision here discussed. Actually, judgment no. 269/2017 establishes that “viola-
tions of individual rights posit the need for an erga omnes intervention by this Court,
including under the principle that places a centralized system of the constitutional
review of laws at the foundation of the constitutional structure (Article 134 of the
Constitution)”, as already stated by the Austrian Constitutional Court."

4. Judges and the Charter of Fundamental Rights, future directions

The ruling hereanalyzed is particularly relevant because it pointed out that Courts
have to refer a question of constitutionality to the Constitutional Court in cases where
a national provision might be deemed as a violation of the CFREU. Therefore, it seems
appropriate to reflect on the aftermath of this decision, and it could be useful to consi-
der two different scenarios. When a violation of the CFREU is likely, or predictable “the
question of constitutionality must be raised, leaving in place the possibility of making a
referral for a preliminary ruling for matters of interpretation or of invalidity of Union
law, under Article 267 TFUE”: the two different targets objectives of the Court’s regai-
ning of a relevant role, and the intensification of the “dialogue” between the two courts
are both involved in the reasoning, therefore it may be interpreted in two different ways.

On the one hand, the role of the ECJ as an “optional interlocutor” in the dia-
logue could be questioned, raising the risk that the new recommendations might be
ignored. On the other hand, the new case law might be followed by judges, making the
alleged violations of the CFREU questions of constitutionality. Hypothetically, enlar-
ging upon the reasoning of this ruling, judges could also question the Constitutional

10 See M. Ruororo, Lincidenza della CEDU sull interpretazione costituzionale. Il “Caso” dell’Art. 27, comma 3, Cost., in Rivista
dell’Associazione Italiana dei Costituzionalisti, 2013, p. 7.
11 See para. 5.2 of Conclusion of points of Law, judgment no. 269/2017; para. 5.5 of the Consideration, judgment U 466/11-18;

U 1836/11-13 of 14 March 2012.
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Court in cases in which the national legislation is in contrast with European provisions
when the latter are considered “constitutional in a material sense”, even if they are part
of other European sources of law (for instance, of the TEU or the TFEU). Obviously,
this approach has to be considered quite difficult, since there are many reasons to put
its legitimacy in doubt. Indeed, the principle of primacy of European law over the
national law and the traditional role of arbiter of the European Treaties played by the
Court of Justice might be questioned.

After the no. 269/2017 ruling, two questions of constitutionality have been
submitted to the Italian Constitutional Court by the Corte di Cassazione in cases of
“dual preliminarity” (either Constitutional and European).'”” On the other hand, in
two other similar occasions, no question of constitutionality was raised.” In any case,
within the grounds of the referral order, the Supreme Court seeks clarification on
the meanings of the new case law established by decision no. 269: specifically, it asks
whether it is still abstractly possible, where the Italian provision survives constitutional
scrutiny, to submit a reference for a preliminary ruling to the ECJ to decide on the
compatibility with EU law and, if need be, to disapply the national provision because
of this contrast.

When the Italian Court’s jurisdiction is invoked, does the Constitutional Jud-
ge have the “last word”? If so, the Supreme Court seems to believe that this approach
could lead to a contrast with ECJ case law, which allows for (prior) constitutional
review, so long as judges are entitled to ask the Court of Justice for a preliminary ruling,
when required.'

12 See Corte di Cassazione civile, order of 2018, no. 3831.

13 See Corte di Cassazione Lavoro, judgement of 2018, no. 13678; Corte di Cassazione Lavoro, judgement of 2018, no. 12108:
para. 12-13 the Corte di Cassazione affirms that the submission of the question of constitutionality is not an obligation, it’s just a “metho-
dological advice”.

14 L. S. Rosst, La sentenza 269/2017 della Corte costituzionale italiana: obiter “creativi” (o distruttivi?) sul ruolo dei giudici italiani
di fronte al diritto dell’'Unione europea, in federalismi.it, 2018, argues that the Constitutional Court does not mean to prevent from referring
to the Court of Justice. What really concerns the constitutional judge is to promote the constitutional review of national norms whether
the CFREU is directly (or indirectly) applicable, discouraging the spread of a sort of decentralized model of constitutional review.
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THE NATURE OF THE “CORPORATE RELATION”
BETWEEN ITALIAN JOINT STOCK
COMPANIES AND THEIR DIRECTORS

ABSTRACT: For the last twenty years, Italian joint stock companies’ directors have been generally
qualified as quasi-employed fiduciaries, whose management position stemmed from, and could be
formalized in, a bilateral contractual relation with the company. With their decision no. 1545/2017,
the United Chambers of the Supreme Court of Cassation definitively overturned this qualification
and clarified that the directors’ attitude to manage the company directly originates from the sharehol-
ders meeting appointment resolution, since the directors are associated to the company by means of a

‘corporate relation” and not as part of a different centre of interests.

CONTENT: 1. Introduction. — 2. The contractualistic theory. — 3. The organic theory.

4. The outcome of the decision. — 5. The scenario after the decision.

1. Introduction

With their decision no. 1545/2017, the United Chambers of the Supreme
Court of Cassation overturned their twenty-year settled case-law approach to the issue
concerning the qualification of the existing relation between Italian joint stock compa-
nies and their directors.

The legal nature of such relation has been broadly discussed for a long time by
scholars and courts and this decision — though, as will be discussed later, it still leaves

* Law school graduate; Assistant in the course of Commercial Law II, Roma Tre University.
g
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some uncertainties — represents an important opportunity to the progress of such debate.’
The opportunity to address the issue was provided to the United Chambers of the
Supreme Court of Cassation by a referral (ordinanza di rimessione)* identifying the
problem of whether the limit set forth in Article 545, paragraph 4, Italian Civil Pro-
cedure Code, should also apply to joint stock companies’ directors. In a nutshell, this
latter provision, providing that the salary of a debtor is attachable within the limit of
1/5 of its amount, is widely considered applicable only to the remuneration accrued in
connection with an employment (rapporto di lavoro subordinato) or quasi-employment
relation (rapporto di lavoro parasubordinato e assimilati).”

Therefore, since in the case in question the attachable amount originated from
the office of director of an Italian joint stock company, the Supreme Court had to pre-
liminarily identify the nature of such relation to properly address the merit and rule on
the case.*

In light of the above-mentioned scenario, the Court took the opportunity to
reconstruct the debate on the nature of such relation by examining the two different
doctrines on the point: the contractualistic theory and the organic theory.

2. The contractualistic theory

From a strictly private law standpoint, the contractualistic theory identifies
directors and the company as two different, autonomous (and often also opposing)
parties of a fully effective contractual agreement.’

Following this approach, it may be easily appreciated how the directorship
position could not be regulated ab origine by the law or the articles of association nor
anywhere else if not in an agreement entered into by and between directors and the

1 The United Chambers of the Supreme Court of Cassation addressed the issue last time in 1994 with the judgment no.
10680/1994 (Corte di Cassazione, Sezioni Unite, 14 December 1994, no. 10680, in Foro ltaliano, V, 1995, p. 1485), which qualified the
directorship position as a quasi-employment relation. To reach such conclusion, the Supreme Court considered the management activity
carried out by directors as continuous, coordinated and personal. The same Court deemed also the partial entrepreneurial component of
the management activity as well as the possible inexistence of a position of contractual weakness of the directors vis-d-vis the company not
relevant.

2 Referral no. 3738 dated 4 December 2015.

3 On the contrary, Art. 545, paragraph 4, Italian Civil Procedure Code, is not considered applicable to independent working
relations such as self-employment or other different autonomous relations (including those arising from corporate relations).

4 Consequently, had the Court decided for the qualification of the office of director as an employment or quasi-employment
relation, the limit of 1/5 set forth in Art. 545, paragraph 4, Italian Civil Procedure Code, would have applied. Alternatively, had the Court
differently qualified the relation, the salary would have been attachable in the overall amount.

5 Cf. G. MINERVINI, Gli amministratori di societi per azioni, Milano, 1956, p. 70; G. CoTTINO, Diritto commerciale, 1, Padova,

1999, p. 404; P. SPADA, Preposizione e assunzione dell amministratore di societa per azioni, in C. AMATUCCI, La remunerazione degli ammini-
stratori nelle societa di capitali, Milano, 2010, p. 60.
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company at the same time of the appointment resolution.® The contractualistic theory
faces some complications from a legal standpoint while being well supported on the
factual/practical level.

Firstly, the entire directorship position and the exercise of the office of director
are indeed regulated by law and, for the purposes of being appointed as director, the
appointment resolution of the shareholders’ meeting is per se self-sufficient (therefore
not requiring an additional agreement to be validly carried out).” In addition, the en-
tire exercise of the office of director is also regulated by the law and, in principle, does
not need any integration from different sources of regulation. On the other hand, the
practice of entering into management agreements to contractually regulate the fidu-
ciary position of directors is well settled and no one has ever doubted (at least until this
decision) its legitimacy.

Another important implication of embracing the contractualistic theory also
comes from a labour law perspective: if the relation between directors and company is
regulated in an agreement, what is the type of contract that connects their positions?
In this regard, the early supporters of the contractualistic theory originally affirmed
that the director’s position was characterized either by an employment component or
by an autonomous worker component.®

However, such an approach was strongly criticized and those who agreed with
the contractualistic theory developed two doctrines regarding the type of contract go-
verning the company/directors relation.’

The first doctrine identifies the contractual relation between directors and the
company in an employment relation on the grounds that directors are subordinated
to shareholders, who have the power to appoint and revoke them, and on the basis of

6 Under Italian Law, a contract is an agreement of two or more parties to establish, regulate or extinguish a patrimonial legal
relation among themselves. Of course, it is not required that such contractual agreement materially exists, being the theory aimed at using
the notion of agreement to indicate two contraposed centres of interests.

7 Pursuant to Art. 2383, paragraph 1, Italian Civil Code, the appointment of directors takes place at the shareholders” meeting

except for the first directors, who are appointed in the articles of association. For the sake of completeness, it should be noted that some
exceptions apply (see Arts. 2351, 2449 and 2450, Italian Civil Code).

8 Cf. G. MINERVINI, Gli amministratori di societa per azioni, Milano, 1956, p. 71; P.G. JAEGER - E. DENoZzA, Appunti di diritto
commerciale, Milano, 2000, p. 341.
9 Cf. P. Ceccui, Gli amministratori di societi di capitali, Milano, 1999, p. 13.
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directors’ fiduciary duties toward the company.'® The second doctrine — based on the
vast autonomy and independence of the director’s position'' (as well as on the fact that
fiduciary duties would not be strong enough to assess a subordination of the director
so as to qualify him as an employee'?) — identifies the contractual relation between
directors and the company in an autonomous relation.'

However, after these doctrinal discussion and case law evolution, courts — until
this decision — shared the first doctrine and acknowledged the director position as a
quasi-employment contractual relation.'

3. The organic theory

If the contractualistic theory emphasizes a dualistic dimension in the relation
between directors and the company, the organic theory firmly denies such dualism.

Pursuant to this theory, because the company identified is in and represented
by, the directors, they would constitute a part of the same entity with the consequence
that the internal prerogatives of directors and their company couldn’t be regulated since
their positions are reflected in a sole centre of interests. Consequently, the power to ma-
nage the company would arise directly from the article of incorporation (contratto di so-
ciet) entered into by and between the founding shareholders. Directors’ appointment
would then represent a way for the company itself to pursue its corporate purpose.'

Therefore, the appointment of directors and their consequent acceptance of

10 V. PETINO, Rapporto di amministrazione e rapporto di lavoro subordinaro, Milano, 1968, p. 215.

11 Cf. F. FErRrARA JR. - E. Corsi, Gli imprenditori e le societir, Milano, 1987, p. 504. See also G. MACRi, A proposito del rapporto
amministratori-societa: la c.d. parasubordinazione, in Le Societa, 5, 1995, p. 635; Cf. E GALGANO, Le nuove societa di capitali e cooperative, in
Trattato di diritto commerciale e di diritto pubblico dell'economia, Padova, 2004, p. 259.

12 Cf. P. Ceccni, Gli amministratori di societa di capitali, 1999, p. 13.

13 This scheme is supported on the basis of the doctrine of the Supreme Court of Cassation which — incidentally — affirmed the
autonomous nature. See in particular Corte di Cassazione, 26 February 2002, no. 2861, in Foro Italiano, 1, 2003, p. 273; Corte di Cassazio-
ne, 1 April 2009, no. 7961, Giust. civ., I, 2009, p 1242; Corte di Cassazione, 13 November 2012, no. 19714, in Foro italiano — Repertorio,
item “Societa” no. 540.

14 See United Chambers of the Supreme Court of Cassation decision no. 10680/1994, which clarified that in the director’s
position the elements of continuity, personality, and coordination that identify the quasi-employment relations referred to in Article 409,
no. 3 Italian Civil Procedure Code, may be found.

15 The notion of the company agreement (contratto di societi) is provided in Art. 2247 Italian Civil Code which evokes the
concept of association contract by qualifying it as an association between two or more persons to contribute property or services for the
exercise in common of an economic activity for the purposes of sharing the profits thereof.
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the position would not constitute a specific contractual agreement but it would rather
represent an act designating corporate body (i.e., the shareholders’ meeting),'® making
the directorship position a unique legal position under Italian law."” Within this deeply
divided framework, the case law that shared the organic approach motivated it also
based on the assumption that the acts performed by the directors represent acts of the
company and not acts performed on behalf of the company.'®

4. The outcome of the decision

After having scrutinized in depht the doctrinal and jurisprudential doctrines
formed on the issue, the Supreme Court, overruling its previous position," embraced
the organic theory. In particular, in view of the organic identification that transpires
between the natural person (i.e., the director) and the entity for which such person
serves (i.e., the company), the Court firstly clarified that the directorship position is
neither an employment relation nor a quasi-employment relation.

Afterwards, the Supreme Court noted that, while the contractualistic theory
surely permits considering the relation as quasi-employment, such an approach — espe-
cially after the 2003 company law reform — would be inconsistent with the legal fra-
mework governing the directorship position, because the directors are not subject to
the coordination of the shareholders’ meeting.*® In the reasoning of the Court, indeed,
directors and the company form a sole and undistinguishable position in which the
directors represent the real hegemonic part.” Therefore, the Supreme Court embraced
the organic theory and concluded that the sole director or a member of the board of

16 Cf. F. GaLGANO, Le nuove societa di capitali e cooperative, in Trattato di diritto commerciale e di diritto pubblico dell'economia,
Padova, 2004, p. 260.

17 Cf. G.r. CamroBasso, Diritto Commerciale, Diritto delle societa, Torino, 2009, p. 360.

18 Cf. Corte di Cassazione, 21 May 1991, no. 5723, in Giurisprudenza ltaliana, 1, 1992, p 1344.

19 See note 1 supra.

20 Accordingly, the Court expressly excluded the application of the coordination requirement — which characterizes the quasi-em-

ployment relations and consists in an a priori determination of the modalities in which the activity shall be carried out — to companies’
directors.
21 The Supreme Court recalled that directors are in a position of supremacy, as the management of the company pertains exclu-

sively to them, having the power needed for reaching the corporate purpose (Art. 2380 bis Italian Civil Code) and since the power of
representation is granted to the directors general (Art. 2384, paragraph 1, Iralian Civil Code).
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directors of an Italian joint stock company are connected to the company by a “corpo-
rate relation”, which makes the directors an integral part of the same centre of interest
(i.e., the company itself) and which permits the company, through the directors acting
in the name thereof, to act and to pursue the corporate purpose®.

5. The scenario after the decision

It is essential to note that it is a well-settled practice for joint stock companies
to enter into management agreements with their directors for the purpose of regulating
therein some aspects of the directorship position (such as remuneration, non-compete,
confidentiality, golden parachutes, termination clauses, etc.).

If the newly asserted corporate relation between directors and company is clear,
it may be easily appreciated how, immediately after the United Chambers of the Supre-
me Court of Cassation decision, scholars raised their concerns and started to question
the validity of management agreements under Italian law. Indeed, it has been asked
whether — notwithstanding the fact that directors are appointed and remain appoin-
table only by means of the shareholders” meeting resolution — it would still be possible
for companies to integrate such a resolution with ancillary provisions set forth in a
management agreement.*

Moreover, since the decision juxtaposed two theories and ultimately embraced
the organic one, it has been also asked what effect such judgment could provoke on the
practice to enter into management agreements and whether those in force should be
considered invalid or void.**

Under this scenario, some commentators have clarified that — notwithstanding
the decision — the management agreements should be, in any case, considered legitima-

22 As a consequence of this approach, the Supreme Court ruled for the possibility to attach the director’s salary without the
limitation of 1/5.

23 Cf. E To¥roLETTO, Lamministratore di societi non é un parasubordinato, in Quotidiano del Lavoro — Il Sole 24 Ore, 9 February
2017; G. Farasca, Amministratori, non ¢ spazio per il “contratto”, in Quotidiano del Lavoro — I Sole 24 Ore, 28 February 2017; O. PATaNE,
La natura del rapporto tra amministratore e societa, in Guida al Lavoro, 10, 2017, p. 14.

24 Cf. S. CARRA, La natura (ancora contrattuale) del rapporto di amministrazione dopo la pronuncia delle Sezioni Unite della Suprema
Corte di Cassazione (Cass., Sez. Un., no. 1545/2017), in Argomenti di Diritto del Lavoro, 3, 2017, p. 672.
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te and completely consistent with the outcome of the decision,” since the affirmation
of the organic theory is neither an element in favour nor contrary to the management
agreement practice.”® In particular, the main point in favour of the validity of manage-
ment agreements would be represented by non-compete clauses: since a non-compete
will be effective only once the directorship position has ceased and, therefore, it coul-
dn’t be regulated in the appointment resolution, entering into an external agreement
(i.e., the management agreement) would constitute the only way to bind a director to
a non-compete obligation.”

On the contrary, it has been noted that — after the decision — with regard to con-
tractual aspects like compensation and termination, the issue becomes crucial, being in-
disputable that the remuneration (both fixed and variable) and the ex-ante causes of ter-
mination may be well regulated in the appointment resolution. Under this standpoint,
management agreements would then be rendered impractical and worthless, since the-
se are, in any case, unable to replace the appointment resolution®® and now definitely
in contrast with the Supreme Court approach: if directors and the company are a sole
part, and therefore coincide, it would not be possible for the company to enter into an
agreement with itself (rectius, with the directors acting on behalf of the company).?’

In conclusion, for the time being, there is an uncertain situation regarding the
effects and consequences of the “corporate relation” approach affirmed by the United
Chambers of the Supreme Court of Cassation.

25 Cf. S. CARRA, La natura (ancora contrattuale) del rapporto di amministrazione dopo la pronuncia delle Sezioni Unite della Suprema
Corte di Cassazione (Cass., Sez. Un., n. 1545/2017), in Argomenti di Diritto del Lavoro, 3, 2017, p. 672 at 693. The same author also notes
that — in any case — because Italy has a civil Law system, management agreements in force couldn’t be considered invalid or void only by
reason of the new qualification affirmed by the United Chambers of the Supreme Court of Cassation.

26 Cf. S. CaRRA, La natura (ancora contrattuale) del rapporto di amministrazione dopo la pronuncia delle Sezioni Unite della Suprema
Corte di Cassazione (Cass., Sez. Un., n. 1545/2017), in Argomenti di Diritto del Lavoro, 3, 2017, p. 672 at 693.

27 Cf. M. Teccria — S. Tozzow, Il “nodo gordiano” della natura contrattuale ovvero organica del rapporto tra societi di capitali ed
amministratore: un dilemma (apparentemente) risolto dalle Sezioni Unite, in Diritto delle Relazioni Industriali, 4, 2017, p. 1167.

28 Cf. O. Patang, La natura del rapporto tra amministratore e societa, La natura del rapporto tra amministratore e societa, in Guida
al Lavoro, 10, 2017, p. 14 at 16.

29 Cf. M. TeccHia — S. Tozzout, Il “nodo gordiano ” della natura contrattuale ovvero organica del rapporto tra societi di capitali ed

amministratore: un dilemma (apparentemente) risolto dalle Sezioni Unite, in Diritto delle Relazioni Industriali, 4, 2017, p. 1167. However, in
light of the new approach by the Supreme Court, this logical obstacle could be overcome by making directors enter into the management
agreement with the majority or controlling sharcholder (instead of with the company) and then making the shareholders’ meeting or the
board of directors (depending on the case) resolve to “absorb” such agreement, therefore making it part of the “corporate relation”.
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At such an early stage, it is too soon to draw any far-reaching conclusions. Neverthe-
less, the decision is likely to affect, in one way or another, the practice of entering into
management agreements it remains to be seen how companies and directors will react
to the Supreme Court’s approach.*

30 However, in the final part of the decision, the Supreme Court clarified that the director’s position may co-exist with another
executive position (which, in that case, may be formalized in a contractual agreement) as long as the competences attributable to each
position remain different and do not overlap.
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THE TRANS - ADRIATIC PIPELINE
AND THE NIMBY SYNDROME

ABSTRACT: 7he note aims to describe the management of the Nimby resistance concerning the
Trans-Adriatic Pipeline project through administrative compensatory measures. The Trans-Adriatic
Pipeline case offers a privileged point of view to examine efficiency of administrative compensations
in solving local conflicts. After the examination of interpretation theories on the Nimby syndrome,
the note focuses on the administrative compensation-based strategy usually deployed to solve terri-
torial conflicts. The compensation pattern used in relation to the Trans-Adriatic Pipeline is also
discussed. The analysis will allow general reflections on the use of administrative compensations to

overcome Nimby.

CONTENT: 1. Introduction: the Trans-Adriatic Pipeline in Italy. — 2. The Nimby phenome-
non and public negotiations. — 3. The compensation-based strategy to overcome Nimby. — 4.

The limits of the efliciency of the compensatory measures. — 5. Conclusion.

1. Introduction: the Trans-Adriatic Pipeline in Italy

In 1999 some international oil corporations found a giant gas field in Caspian
Sea, in front of the coast of Azerbaijan. It was one of the most important discoveries
of the last decades for the production of gas and the European Union Commission
decided to promote the “Southern Gas Corridor” project, which aimed to bring gas to
Europe thanks to a pipeline from Azerbaijan to Italy.
The “Southern Gas Corridor” is divided into three parts: the first part is the “South
Caucasus Pipeline” (SCP), which is the pipeline between Azerbaijan and Georgia; the
second part is the “Trans-Anatolian Pipeline” (TANAP), which is the pipeline in Tur-

*PhD in Administrative Law, University of Sant’Anna, Pisa.
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key; the third part is the “7rans-Adriatic Pipeline” (TAP), which is the pipeline between
Greece, Albania, Adriatic Sea and Italy.

The TAP is 878 Km long and the Italian sector is only 8 Km long. In 2010,
the Italian Government authorized the start of the TAP project in Southern Italy, but
it provoked an immediate Nimby' reaction where the pipeline was supposed to arrive.
Local communities, many municipalities and the Puglia Region opposed to the TAP
pipeline rising environmental concerns and evaluating many negative socio-economic
impacts related to the facility. Moreover, the environmental and financial compensa-
tions proposed by the developer were considered insufficient by local authorities. As a
consequence, local public administrations, environmental associations and groups of
citizens showed their opposition during the environmental impact assessment of the
project and tried to stop the TAP, bringing the case before the administrative tribunals
in 2015. They claimed that the environmental impact assessment was incomplete and
that the procedures used by the Italian Government to overcome their opposition were
unlawful. The administrative tribunal of first instance and the Council of State in se-
cond instance upheld the decisions of Italian executive branch in 2016 and in 2017,
confirming the lawfulness of the administrative proceeding. In any case, riots between
local groups of citizens and police happened near the building site of the TAP in the
first months of 2018, demonstrating that there are still local tensions.

The TAP project represents a good example of the ways deployed to mana-
ge territorial conflicts. In fact, in many legal systems, when it is necessary to build a
power plant, a landfill, a gas pipeline, or other noxious facilities, it is often required to
compensate for the negative impacts, both environmental and economic, on the local
communities that host the infrastructures. It is also provided that local communities
should take part in the decision-making process related to the infrastructural projects
and programs, in order to give an active role to citizens in shaping plans that affect
them. The purpose of the note is to verify if the management of the Nimby syndrome
concerning the TAP project has been efficient and if the administrative compensatory
measures have been able to overcome the Nimby resistance. Indeed, the TAP case offers
a privileged point of view to examine the efficiency of administrative compensations in
solving local conflicts.

The rest of this article is thus divided into three main parts. In part 2, the Nim-
by phenomenon is examined in broad terms, taking into account the interpretative

1 “Nimby” stands for “not in my backyard”. This concept will be examined in par. 2.
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theories of this “syndrome”. In part 3, the administrative compensation-based strategy
usually deployed to solve territorial conflicts is considered. The compensation pattern
used in relation to the TAP is also discussed. In part 4, the limits of the efliciency of the
administrative compensatory measures are analyzed. In the end, some overall reflections
on the relations between Nimby and administrative procedures are proposed.

2. The Nimby phenomenon and the public negotiations

Before examining the TAP case, the nature of the citizens” protests against the
pipeline, and the Italian administrative framework used to manage the Nimby crisis, it
is useful clarify the concept of Nimby. The “syndrome” is an attitude of protest organi-
zed by groups of citizens who do not accept the location of a facility in their territory.
Nimby is the “inverse tragedy of the commons”, because holders of public opinion
consider the Nimby projects necessary and indispensable, but does not accept them in
their own backyard.’

Those territorial conflicts happen everywhere in the world, both in industriali-
zed countries and in less developed ones, in both democratic regimes and authoritarian
ones. Undesirable projects are: large facilities such as highways, railways, ports, air-
ports, telecommunication antennas, and hazardous facilities such as power plants and
nuclear power plants, onshore and offshore oil wells, incinerators, landfills and pipeli-
nes.* Those conflicts are caused by a combination of emotional factors affecting local
communities, which believe that public or private developers only think of maximizing
their interests.’

In broader terms, two approaches to the Nimby can be distinguished. First
of all, the position of those who believe that territorial conflicts pose obstacles to the

2 On the Nimby phenomenon see D. Van Der Horst, NIMBY or not? Exploring the Relevance of Location and. the Politics of
Voiced Opinions in Renewable Energy Siting Controversies, in Energy Policy, 35, 2007, p. 2705
3 G. HARDIN, The Tragedy of the Commons, in Science, 162, 1968, p. 1243 and E. PEELLE, Téstimony on Socioeconomic Effects of

a Nuclear Waste Storage Site on Rural Areas and Small Communities. Hearing of the House Subcommittee on Rural Development, Senate
Committee on Agriculture, Nutrition, and Forestry, 26 August 1980, Washington, U.S. Government Printing Office, 1980.

4 M. WousiNk, Wind Power and the NIMBY-Myth: Institutional Capacity and the Limited significance of public support, in Re-
newable Energy, 21, 2000, p. 49.
5 D. Mcapawm - H. ScHAFFER BOUDET - J. Davis - R.j. ORR - W.R. ScoTT - R.E. LEVITT, “Site Fights”: Explaining Opposition to

Pipeline Projects in the Developing World, in Sociological Forum, 25, p. 401.
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construction of any projects: in this sense, Nimby is considered a “syndrome”, an irra-
tional phenomenon, derived from selfish motivations and extremely expensive to the
society.® In fact, Nimby reactions often affect strategic infrastructure of a country, with
extremely negative effects on services that depend on those infrastructures: think of the
disadvantages of users who cannot rely on new power plants, of motorists who cannot
use modern highways, of travelers who cannot use high-speed rail, and so on.” Then,
the participation of citizens in the process of localization of facilities should be reduced;
only state authorities must decide on siting facilities, because they are less influenced
by local pressures.® According to a different approach, on the contrary, Nimby is not
necessarily a negative phenomenon.” In fact, it may be positive because, through their
opposition, citizens have the opportunity to highlight aspects that developers may have
underestimated and this allows to achieve a better overall satisfaction of the various
public interests.'” Nimby protests can represent an opportunity to conceive new pro-
cedural mechanisms that can foster public participation and ensure a more transparent
composition of conflicting interests, with a view to greater collaborative governance.
According to this approach Nimby reactions constitute, in economic and sociological
terms, a social dilemma where citizens, rather than cooperating with public authorities
or private developers, want to maximize their interests with a net suboptimal result.'”

3. The compensation-based strategy to overcome Nimby
The Nimby phenomenon can be seen as a moment of impasse in territorial

6 See da D. MazMANIAN - D. MoRRELL, The NIMBY's Syndrome: Facility Siting and the Failure of Democratic Discourse, in N. J.
Vi - M. E. KraFT, Environmental Policy in the 1990s: Toward a New Agenda, Washington, D.C., 1990, p. 233.

7 M.B. GERRARD, The Victims of Nimby, in Fordham Urban Law Journal, 21, 1994, p. 495.

8 O.k. DevoGu, NIMBY is a National Environmental Problem, in South Dakota Law Review, 35, 1990, p. 198.

9 C. HaGeRr - M. A. Happap, NIMBY is Beautiful. Cases of Local Activism and Environmental Innovation around the World, New
York-Oxford, 2015.

10 M.E. Krart - B.8. CLaRy, Citizen Participation and the Nimby Syndrome: Public Response to Radioactive Waste Disposal, in The
Western Political Quarterly, 44, 1991, p. 301.

11 S.r. NoLoN, Negotiating the Wind: A Framework to Engage Citizens in Siting Wind Turbines, in Cardozo Journal of Conflict
Resolution, 12, 2011, p. 331.

12 M. O’uare, Not in My Block You Don't: Facility Siting and the Strategic Importance of Compensation, in Public Policy, 25, 1977,
p. 409.
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negotiation that should lead to the realization of the infrastructure.” Since a Nimby
project produces benefits beyond the burdens that the local community has to face, an
adequate pattern of compensatory measures can neutralize negative externalities and
overcome the resistance of citizens by redistributing benefits and burdens.'* In order to
make effective the compensation-based strategy, it is necessary, first and foremost, to
abandon the traditional localization mechanisms of the projects, better known by the
“DAD” acronym, i.e., “decide-announce-defend”: developers choose where to build
the infrastructure, then inform the political authorities and public administrations,
and finally defend their decision against any local protest groups.” The basic idea is
that any discussion of compensatory measures for hazardous facilities can be made
through administrative procedures guaranteeing public participation,' allowing citi-
zens to identify their needs and to overcome their doubts and fears related to the buil-
ding of the infrastructure."”

The participation of local public authorities and citizens to the development
of the TAP project was limited, because in the Italian legal system only the environ-
mental impact assessment procedure may involve those who are affected by an econo-
mic or infrastructural project. Under the Environmental Code (Law no. 152/2000),
every facility that can have significant environmental impact may be subjected to an
environmental impact assessment, where every citizen is entitled to give information
and to express comments and remarks on the project. However, the participation set
up by the Italian Environmental Code is not sufficient to guarantee a satisfactory and
abundant participation, especially when projects of big infrastructures are at stake and
it is necessary to manage Nimby protests. Today, in case of projects relating to very
strategic facilities, the Italian Code of Public Contracts (Law no. 50/2016) ensures

13 O.E. WILLIAMSON, The Mechanism of Governance, New York, 1996.

14 B. D. RicumaN - C. BOERNER, A Transaction Cost Economizing Approach to Regulation: Understanding the NIMBY Problem and
Improving Regulatory Responses, in Yale Journal on Regulation, 23, 2006, p. 29.

15 B.G. RaBg, Beyond NIMBY: Hazardous Waste Siting in Canada and the United States, Washington, D.C., 1994, p. 28 and
T. LamBERT - C. BOERNER, Environmental Inequity: Economic Causes, Economic Solutions, in Yale Journal on Regulation, 1997, p. 222.

16 B.s. Frey - E OBERHOLZER-GEE, Fuir Siting Procedures: An Empirical Analysis of Their Importance and Characteristics, in Journal
of Policy Analysis and Management, 15, 1996, p. 353.

17 C. Zgss - L. Lersrup, Developing Host Community Siting Packages for Waste Facilities, in Environmental Impact Assessment

Review, 12, 1995, p. 157.

182



THE TRANS-ADRIATIC PIPELINE AND THE NIMBY SYNDROME

public participation and a discussion about administrative compensations through the
new instrument of “public debate” may be useful to provide a large public participation
on major infrastructural projects. Public debate, which comes from the French legal
system, is not in force, because the Italian executive has to adopt the necessary secon-
dary regulations, but it may be useful to provide a large public participation on major
infrastructural projects. In any case, it is necessary to define negotiating procedures that
are open to public participation and representation of all interests, avoiding that the
administrative process is excessively heavy and inconclusive.'®

As a matter of fact, in the negotiating procedures on major projects and ad-
ministrative compensatory measures there are some contracting risks that, if not taken
into account, could lead to an impasse. First, it is appropriate to determine how to se-
lect the representatives of the local communities: negotiators may be appointed by the
municipal commissions; they may be environmental associations; they could be other
individuals."

Second, there may be different opinions on the environmental impact asses-
sment of a project, so it is necessary to rely on experts,® to prevent unreasonable or
excessive claims of the parties regarding the compensations.?!

Thirdly, behind the localization of the Nimby project there are strategic evalua-
tions by the developers, so that the infrastructure can serve users at an optimal level or
can represent the best choice in terms of profits for the developers. This provides a great
negotiating power, similar to a veto power, to local communities.**

Last, there can be the opportunism of local political representatives who could use the
Nimby protests to obtain popular consensus.
The problem is also to understand which public administrations should direct

18 G. NAPOLITANO - M. ABRESCIA, Analisi economica del diritto pubblico, Bologna, 2009, p. 71. See also E. Quan - K.c. Tan,
Siting Environmentally Unwanted Facilities: Risks, Trade-offs, and Choices, Northampton, 2002.

19 S. A. CARNES - E.p. COPENHAVER - ].H. SORENSEN - E.J. SODERSTROM - J.H. REED - D.J. BIORNSTAD - E. PELLE, [ncentives and
Nuclear Waste Siting: Prospects and Constraints, in Energy Systems and Policy, 7, 1983, p. 324.

20 L. SusskIND - J. CRUIKSHANK, Breaking the Impasse: Consensual Approaches to Resolving Public Disputes, New York, 1987.

21 M. WHEELER, Negotiating NIMBYs: Learning from the Failure of the Massachusetts Siting Law, in Yale Journal on Regulation, 11,
1994, p. 254.

22 D. B. SpeNcE, The Political Economy of Local Vetoes, in Texas Law Review, 93, 2014, p. 351.

183



GIORGIO MOCAVINI

and guide the negotiation process:* for this reason, the intervention of administrations
with high technical expertise, ad hoc agencies, or independent authorities, could be
particularly useful.**

Another problem is the extension and the size of the backyard: if the proximity
of the project is a condition for participation in the negotiating procedure, it is neces-
sary to understand how close the facility should be to identify stakeholders.”

A question may arise regarding the possible structure of the negotiating pro-

cedure: is an administrative one-size-fits-all solution effective to deal with any Nimby
project or is it necessary to define administrative negotiating procedures on a case-by-
case basis?*
Another issue regards the fact that any public or private entrepreneur who decides to
make investments in some facilities wants to rely on a clear legislation.”” Any delays in
the negotiations with local communities become a business loss, both in terms of costs
and lack of earnings due to delay of the implementation of planned business plan.*®
It is also fundamental to determine when negotiations should take place and what
should be negotiated. The question is whether public participation must be ensured
both in the planning and location of facilities as well as in the definition of compensa-
tory measures, or whether the involvement of local communities can be limited to the
compensatory measures.”

Finally, there are “institutional hazards”, such as the excessive fragmentation

of competences between the administrations during the negotiation process or the

23 R.E. KASPERSON, Six Propositions on Public Participation and Their Relevance for Risk Communication, in Risk Analysis, 6,
1986, p. 275.

24 E CostantiNo, La disciplina del nucleare nella prospettiva del consenso, in Foro amministrativo — Consiglio di Stato, 2010, p.
2941.

25 J. ScHAEFER, State Opposition to Federal Nuclear Waste Repository Siting: A Case Study of Wisconsin, 1976-1988, Green Bay:
Center for Public Affairs, University of Wisconsin-Green Bay, 1988.

26 B. D. RicuMaAN - C. BOERNER, A Transaction Cost Economizing Approach to Regulation: Understanding the NIMBY Problem and
Improving Regulatory Responses, in Yale Journal on Regulation, 23, 2006, p. 33

27 J.1. HamicroN, Politics and Social Costs: Estimating the Impact of Collective Action on Hazardous Waste Facilities, in The RAND
Journal of Economics, 24, 1993, p. 101.

28 S.H. LESBIREL, The Political Economy of Project Delay, in Policy Sciences, 20, 1987, p. 153. See also K. S. Reep - C. E. Young,
Impact of Regulatory Delays on the Coast of Wastewater Treatment Plants, in Land Economics, 59, 1983, p. 35.

29 C. Hunotp - I. M. YOUNG, Justice, Democracy, and Hazardous Siting, in Political Studies, 46, 1998, p. 82.
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conflicts between horizontal and vertical administrations or between local and central
authorities.*

Even though the mechanism of compensation introduced in a coherent proce-
dural negotiating framework has a clear advantage, because consensus-based solutions
to the Nimby may emerge from the discussion,” the administrative procedures have to
reduce the contractual risks of the participation.*

4. The limits of the efficiency of the compensatory measure

The Nimby syndrome allows distinguishing between two kinds of local oppo-
sition®: on the one hand, there are “hardcore protesters”, i.e., private individuals and
associations, who not only do not accept compensatory measures, but also consider
useless the infrastructural projects, claiming to defend common goods and universal
values, such as environment and health;* on the other hand, there are “switcher prote-
sters”, i.e., citizens whose opposition to the projects entails analysis on the qualitative
and quantitative levels of compensatory measures.”

To overcome the opposition of hardcore and switcher protesters, the same tools
cannot be used. In order to contrast the skepticism of the former, it is useless to point
out the advantages of the compensatory measures, since it is much more important to
initiate consensual localization procedures, such as public debate, to explain the strate-
gic interest of a particular infrastructure.’® Nonetheless, the normative and procedural
approaches to widening participation may not neutralize the dissent of the hardcore
protesters: in this case, the opposition becomes so radical that it can no longer be

30 R. KASPERSON, 7he Dark Side of the Radioactive Waste Problem, in T. O’RIORDAN - R. D’ARGE, Progress in Resources Management
and Environmental Planning, New York, 1980, p. 133.

31 C. DoBErsTEIN - R. Hicky - E. L1, Nudging NIMBY: Do Positive Messages Regarding the Benefits of Increased Housing Density
Influence Resident Stated Housing Development Preferences?, in Land Use Policy, 54, 2016, p. 276.

32 S.r. FRANK, Yes in My Backyard: Developers, Government and Communities Working Together through Development Agreements
and Community Benefit Agreements, in Indiana Law Review, 42, 2009, p. 227.

33 S. FERREIRA - L. GALLAGHER, Protest Responses and Community Attitudes Toward Accepting Compensation to Host Waste Disposal
Infrastructure, in Land Use Policy, 27, 2010, p. 643.

34 D. DeLLA PortA - G. P1azza, Le ragioni del no. Le campagne contro la TAV in Val di Susa e il Ponte sullo Stretto, Milano, 2008.
35 H. INHABER, Slaying the Nimby Dragon, New Brunswick e London, 1998, p. 89.

36 P. GrooTHUIS - ]. GROOTHUIS - J. WHITEHEAD, Green v. Green: Measuring the Compensation Required to Site Electrical Genera-

tion Windmills in a Viewshed, in Energy Policy, 2008, p. 1545.
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qualified as Nimby, but rather as Banana (“build absolutely nothing anywhere near
anything”), Nope (“not on Planet Earth”), Niaby (“not in any backyard”) or Cave

”).37 To convince the latter, on the contrary, it is

(“citizen against virtually everything
crucial that “right” compensations are proposed, i.e., compensatory measures that are
able to generate a broad consensus on the infrastructure project.’® As a consequence,
the idea is that there are inappropriate kinds of compensations, whose proposal, rather
than soliciting approval, raises level of the rejection of the projects.

First of all, it must be considered that the challenge of hazardous facilities can
derive from reasons of equity: when these projects are located in economically low
developed territories, the widespread perception is that the choice is not random, but
determined by the will to segregate some local communities.”” Some local communities
do not trust in the government and other public institutions, because they believe to
be peripheral for the central government.”!

The socio-economic conditions of a community can influence the resistance
to an infrastructure in other ways. If a municipality enjoys widespread well-being and
ensures to its residents a medium-high standard of living, the compensatory measures
may be more expensive in order to maintain the level of well-being threatened by the
project. On the contrary, compensations to poorer communities can be quantitatively
and qualitatively lower, but greater opposition to the project and compensations must
be expected, since the poor citizens have no means to escape, for example moving to
another city.* Local protests against a noxious facility can also result from moral rea-
sons: it is intended to prevent the territory from suffering the negative consequences

37 A. Fepr - T. MannariNg, Oltre il Nimby. La dimensione psico-sociale della protesta contro le opere sgradite, Milan, 2008 and
W.R. FREUNDBERG - S. K. PaASTOR, Nimbys and Lulus. Stalking the Syndromes, in Journal of Social Issues, 48, 1992, p. 39.
38 H. S. Lessirer, NIMBY Politics in Japan: Energy Siting and the Management of Environmental Conflict, Cambridge, Mass.,

1998. About Ymby see B. WiLLiams, The YMBY Phenomenon in Henoko, Okinawa. Compensation Politics and Grassroots Democracy in a Base
Community, in Asian Surveys, 53, 2013, p. 958.

39 S.J. ELLIOTT - S.E.L. WAKEFIELD - S.M. TAYLOR - J.R. DUNN - S. WALTER - A. OstRY - C. HERTZMAN, A Comparative Analysis
of the Psychosocial Impacts of Waste Disposal Facilities, in Journal of Environmental Planning and Management, 47, 2004, p. 351.

40 N.Q. TuaN - V.w. MACLAREN, Community Concerns about Landfills: A Case Study of Hanoi, Vietnam, in Journal of Environmen-
tal Planning and Management, 48, 2005, p. 809.

41 L. Boss1o, Conflitti territoriali: sei interpretazioni, in Térritorio, mobilita e ambiente, 4, 2011, p. 79.

42 S. FERREIRA - L. GALLAGHER, Protest Responses and Community Attitudes Toward Accepting Compensation to Host Waste Disposal

Infrastructure, in Land Use Policy, 27, 2010, p. 638.

186



THE TRANS-ADRIATIC PIPELINE AND THE NIMBY SYNDROME

and disadvantages caused by the presence of a facility that could damage the health or
the environment. In this perspective, the objective is to protect not only the territory,
but also the interests of the future generations.® If the moral reasons behind the oppo-
sition of a community are not clear, there is the risk of a complete failure of the negotia-
tions regarding the facility siting, especially when compensatory measures are based on
monetary payments. In fact, it has been shown that the monetary compensations trig-
ger a strong local resistance, since the exchange of money against health or the environ-
ment is considered morally unacceptable.* It is a case of tragic or impossible choice,”
where the local community faces the ethical dilemma of opting for a sacred value, such
as the environment and health, or for a secular value such as money.* In particular,
the proposal of monetary compensations for the creation of a noxious facility produce
two adverse effects, which will strengthen the opposition to the infrastructure. The first
one is the “bribe effect” the supply of economic contributions is misunderstood and
welcomed as an attempt to buy the consent of the local community.*” The second is
represented by the “crowding-out of public spirit”: monetary compensatory measures
will put in the background much more persuasive arguments in favor of the project, for
example its importance for the needs of the entire national community.*®

As a consequence, if the offer of monetary compensations in relation to the lo-
cation of non-hazardous public facilities can be useful to find a synthesis between diffe-
rent interests, the same compensatory measures in relation to noxious facilities produce
negative effects. Then the challenge is to find more effective compensatory measures for

43 K. Smrth - W. DEsvousGes, The Value of Avoiding a Lulu: Hazardous Waste Disposal Sites, in The Review of Economics and Stati-
stics, 68, 1986, p. 293. See also D. Mcapam - H. SHAFFER, Putting Social Movements in their Place: Explaining Opposition to Energy Projects
in the United States, 2000-2005, Cambridge, Mass., 2012.

44 B. Frey - R. JEGEN, Motivation Crowding Theory, in Journal of Economic Surveys, 15, 2001, p. 589

45 G. CaLaBresi - P. Bossrt, Tragic Choices, New York, 1978.

46 M. Zaav - B. TerweL - E. Ter Mors, Emma - D. DaameN, Monetary Compensation Can Increase Public Support for the Siting
of Hazardous Facilities, in Journal of Environmental Psychology, 37, 2014, p. 22.

47 B. Frey - F. OBERHOLZER-GEE - R. EICHENBERGER, 7he Old Lady Visits Your Backyard: A Tale of Morals and Markets, in Journal
of Political Economy, 104, 1996, p. 1297.

48 B. FreY - E OBERHOLZER-GEE, The Cost of Price Incentives: An Empirical Analysis of Motivation Crowding-Out, in The American

Economic Review, 87, 1997, p. 746.
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hazardous facilities. Since the aim is to prevent a “taboo trade off,*” useful compen-
satory measures should be presented and viewed as public goods for the benefit of the
community which host the facilities.”® In some cases, monetary compensations may be
useful, but they must be tied to public goods: for example, in the case of an incinerator,
the responsible enterprise may pay for the construction of a hospital.’® In this way, it is
impossible that money is spent improperly.” However, even if compensatory measures
in the form of public goods are more useful than monetary compensations, the concre-
te choice of compensatory goods is not easy.

The level of the compensations can be established by the size of the facility and
by other factors,” for instance: the “facility ownership”, since a public developer may
be more generous to compensate, for political consensus; the “facility type”, becau-
se invasive infrastructures require higher compensation; the “regional use of facility”,
because higher compensations are assigned to infrastructures of regional or national
importance; the “host community use of facility”, because the compensations may be
lower if the infrastructure serves the local community and the “expansion status”, since
the compensations are lower if the project provides to extend an existing infrastructure.

5. Conclusion

Administrative compensatory measures represent a tool to balance private and
public interests in the field of environmental protection and urban planning. They
emerge as an eflicient solution for the Nimby syndrome. Only if negotiated between
developers and local communities, the administrative compensations can be effective
to solve Nimby conflicts. The problem is to find a balance between public and demo-

49 M. ZaaL - B. TerwEL - E. TerR Mors, EMma - D. DaameN, Monetary Compensation Can Increase Public Support for the Siting
of Hazardous Facilities, in Journal of Environmental Psychology, 37, 2014, p. 22.

50 C. MansrIELD - G. VAN Houtven - . HUBER, Compensating for Public Harms: Why Public Goods Are Preferred to Money, in
Land Economics, 78, 2002, p. 368.

51 See M. ZaaL - B. TerWEL - E. Ter Mors, EmmiA - D. DAAMEN, Monetary Compensation Can Increase Public Support for the Siting
of Hazardous Facilities, in Journal of Environmental Psychology, 37, 2014, p. 22.

52 See A. AVERARDI - L. CARBONARA - E. MORLINO - V. TURCHINI, Industria petrolifera e attivita amministrativa. Il caso del petrolio

in Basilicara, in L. TorCHIA, [ nodi della pubblica amministrazione, Naples, 2016, p. 189.

53 See J. HIMMELBERGER - S. Ratick - A. Waite, Compensation for Risks: Host Community Benefits in Siting Locally Unwanted
Facilities, in Environmental Management, 15, 1991, p. 647.
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cratic participation and the necessity to build hazardous facilities that are fundamental
for the whole society.

The negotiations of the compensations show some contractual and institutio-
nal hazards and then a clear governance of the negotiation procedure becomes funda-
mental. Compensations are not a panacea for all environmental or Nimby conflicts,
but they can be useful to re-consider the relationships between public authorities and
private individuals or companies in terms of equity. Public interests can be protected
in a more effective way through a dialogue of public administrations with the stakehol-
ders. Administrative compensations should be the result of that dialogue.

In the TAP case, the project of the pipeline was not discussed with local au-
thorities and communities. They did not have the chance to make observations about
the project and administrative compensatory measures were not negotiated in a tran-
sparent way: so they were not perceived as really useful to limit the environmental and
economic impacts of the project. This is the original sin of the use of compensatory
measures for the Trans-Adriatic Pipeline.
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GREEN LIGHT FOR THE APPOINTMENT
OF EU CITIZENS AS DIRECTORS
OF ITALIAN STATE-OWNED MUSEUMS.
AN IMPORTANT RULING OF
THE ITALIAN COUNCIL OF STATE

ABSTRACT: Decision n. 9/2018 permits EU citizens to apply for the position of director in sta-
te-owned museums. This judgment terminates a very long legal saga and opens to a new contempo-

rary concept of cultural diversity.

With decision n. 9/2018, the Italian Council of State confirms the lawfulness
of the governmental appointment of EU citizens as directors of Italian state-owned
museums and declares Italian regulations DPCM n. 174 of 1994 Art. 1, 1° letter a),
and the first sentence of DPR 487/1994 Art. 2, inapplicable, due the contrast with
Article 45 of TFEU.

This Italian regulation prevents foreign citizens from applying for public ad-
ministration managerial positions, pursuant to Article 45 TFEU which, declaring the
freedom of movement for workers within the Union, makes an exception for public
service employment.

The case started in 2016 and 2017 when two different actions challenging of
the unlawful application procedure open to non-Italian museum managers were brou-
ght before the first instance administrative judge. In 2016, the first action contested
the 2015 nomination by Ministry of Cultural Heritage of European workers as state
museum directors, done as a part of an innovative cultural heritage reform. In 2017,
the second action challenged the decision by the Ministry to open an international
selection procedure also for the Colosseum.

* Trainee, Council of State, Italy. I am thankful to Prof. Giulio Napolitano who have provided precious comments to previous draft of this
paper. I bear sole responsibility for the views expressed in this article.
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The first instance judge decided in both cases to uphold both actions, and the
Ministry of Cultural Heritage and Activities appealed to the Council of State. In the
action presented in July 2017, the 6th section of the Council decided to endorse the
Ministry’s view and to declare the international call for the director for the Colosseum
open to a non-Italian museum manager lawful. However, in February 2018, the same
6th section — with different judges — of the Council was not so sure to declare the legi-
timacy of the 2015 appointment of European citizens as museum directors. Therefore,
it decided to defer to the Plenary Section the decision under discussion.

The Supreme Administrative Court had to decide whether the director of Ita-
lian state museums - Palazzo Ducale in that specific case - can be a European citizen in
application of the freedom of movement principle or, rather, whether such a position
had to be filled by an Italian citizen, in application of the Italian legislation.

The issue is based on the fact that article 45 TFUE, as interpreted by the Euro-
pean Court of Justice, allows an exception to the freedom of movement principle for
the public positions that are related to the public authority and to the public policy
of the State: this exception is called “Nationality reserve”. The Council of State had to
decide whether the state museum’s directors exercise such a public authority or not.

The Council decided that the director of an Italian state-museum is not a Pu-
blic Authority in this sense. Therefore, the Italian regulation, which reserves all posi-
tions for general directors to Italian citizens, is not applicable to this kind of case.

The Council of State grounds its decision on the jurisprudence of the Europe-
an Court of Justice: in particular, the Italian Court makes reference, inter alia, to the
following judgments: Commission of the European Communities v. Italian Republic Case
C-283/99; Commission of the European Communities v. Spanish Republic Case C-114/97;
Commission of the European Communities v. Kingdom of Belgium Case C-355/98.

In all these cases, the European Court decided that the exception taken in
consideration is restricted to the public positions that are strictly and directly related to
public policy and does not consider all the other positions in which the use of public
power is occasional.

In the decision-making process the Council of State refers also to the decisions
of the French Council of State, Conseil d’Etat, and to the principles identified by the
Commission in the interpretative communication COM /2002/0694, intitled “free
movement of workers: achieving the full benefits and potential”.

It is worth noting how different European courts achieve the same decisions
for the same reasons. The French Council was ordered to decide if the nationality re-
servation can be applied also to the President of the National Research Agency, and
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it established that to apply the exception the work must be connected to a direct or
indirect authority (Conseil d’Etat, avis du 11 septembre 2014).

This position is also taken also by the European Commission. In Communica-
tion COM2002 694 “free movement of workers- achieving the full benefits and poten-
tial” published in December 2002, the European Commission confirms the European
Court of Justice’s position by stressing the point that the “Nationality reserve” is an
exception to the principal of free movement and so it can be accepted only if the work
is strictly related to the use of public authority.

Finally, the Italian Council of State compares the regulation with the Italian
Constitution, in order to analyse the Italian regulation legal bases. In particular, Article
51 states that access to public employment needs to take place under equal conditions,
and it adds that the Italian regulation can admit the application to public employment
made by non-Italian citizen.

Therefore, after a clear analysis of the Italian and European law, the Council of
State decided to allow European citizens to work as state museums directors.

With the judgment the Plenary had the occasion to confirm that every judge,
specially administrative ones, can disapply ex officio the internal regulation in contrast
with the European law.

It’s useful to emphasize that the Council of State decided to take this decision
in plenary section; this is because the plenary decision must be followed by all the
sections of the Council of State and by the first instance administrative judge.

With this decision a very controversial case that was under the media attention
comes to an end. The choice to allow an European citizen to be general manager for
[taly’s most important museums was strongly wanted by the Italian Government as a
whole and by the Minister of Cultural Heritage in particular also to improve state-ow-
ned museums’ performances.

Opening applications to European managers can be a valuable contribution to
increase efficiency and competitiveness in the Italian cultural heritage system, with a
new approach emphasizing internationalization in accordance with the International
Council of Museums (ICOM) standards.

In fact, official data of the Ministry (MIBACT statistic office 2018) confirm
that between 2016 and 2017 the number of visitors in all seven museums managed
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by European general managers was increasing; for instance, in the Uffizi Museum the
influx of visitors increased by 10%, while the influx of Museo di Capodimonte increa-
sed by 21%. To be clear, it’s important to say that 2017 was an important year for the
entire cultural heritage system that achieved the record number of 50,103,996 visitors,
with an increase between 2013 and 2017 of 31% (MIBACT statistic office 2018).
In any case, we cannot ignore the positive contribution of European museums directors
and the importance to respect the principle of free movement within the Union in a
substantive way.
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GIANLUCA BUTTARELLI*

THE EU GENERAL COURT QUASHES
AN ECB DECISION: TOWARDS
A NEW CHAPTER ON PRUDENTIAL
SUPERVISION AND JUDICIAL REVIEW?

On 13 July 2018 the General Court of the European Union (EuGC) quashed
certain European Central Bank (ECB) decisions that denied derogation, as established
by Art. 429 par. 14 Reg. No 575/2013 (Capital Requirements Regulation — CRR), to
six French credit institutions that were subject to prudential supervision by the bank.
Regulation concerns prudential requirements for credit institutions and investment
firms, and introduces a new tool, the leverage ratio, with the aim of better addressing
regulatory shortcomings that surface during financial crisises. Leverage ratio is a regula-
tory measure defined as the amount of total banks or investment-firms equity capital’
divided by its total exposure. Leverage ratio constitutes a transparent, easy to calculate,
and credible measure not based on risk, designed to guarantee financial strength of
institutions in terms of indebtedness.

The derogation allows the ECB, as a competent authority in the Single Supervi-
sory Mechanism (SSM), to authorize the credit institutions to exclude from calculation
of the coefficient of financial leverage some expositions that meet certain requirements.

* Law school graduate, Roma Tre University.

1 Known as “Tier 1 capital”, namely the money that a bank has stored to keep it functioning through all the risky transactions
it performs.
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In order to be granted, derogation must refer to expositions that must: a) concern a
public sector entity; b) be dealt with in accordance with prudential requirements re-
lating to exposure on public sector entities, and ¢) be the result of deposits which the
institution is legally bond to transfer to the public sector entity referred to in point a)
to finance investments in the public interest.

The ECB previously recognized that the conditions to grant the derogation
had been met; however, in support of its response, the authority highlights how it still
holds a discretionary power to grant or not the exclusion from the calculation of the
financial leverage, as requested by the applicants. According to ECB, doubts about the
imperfect nature of the mechanism of transferring the exposure constituted by sums
of saving accounts from the French public body to the credit institution justify the
relevant prudential concerns that led to the rejection of the application.

Such mechanism would have caused the applicants a high risk linked to an
excessive leverage coefficient, with a subsequent liquidity shortage-situation. As stated
by Art. 4, pt. 94, Reg. No 575/2013, risk of excessive leverage “means the risk resulting
from an institution’s vulnerability due to leverage or contingent leverage that may re-
quire unintended corrective measures to its business plan, including distressed selling
of assets which might result in losses or in valuation adjustments to its remaining as-
sets”. The ECB considered the event at stake to be representative of one of those par-
ticular cases in which the said regulation allows the institution to use the discretionary
power to arbitrate between two different goals: respecting the logic of financial leverage
coefficient as a measure for the total of the credit institution and, on the other hand,
the need to exclude from the estimation of the coefficient all expositions characterized
by a particularly low risk profile.

Thelawfulness of ECB’s discretional power to grant derogation has been also chal-
lenged by the applicants.? The provision that establishes derogation has been introduced
by a sub-delegated act adopted by EU Commission according to Art. 290 par. 1 TFEU.
Applicants’ arguments were mainly based on the alleged unlawfulness of such further
delegation, however, the provision was not challenged on the basis of Art. 277 TFEU,
but merely on interpretational grounds, so the General Court dismissed the request.’
In any case, even if the issue was not addressed by the General Court, a thorough analy-
sis of the preparatory works leading to the adoption of the delegated act, reveals several

2 See points 24-27 of the ruling.
3 See points 54-60.
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problematic aspects; the derogation provided seems to go beyond powers granted to the
EU Commission and constitute more than an adaptation of the leverage ratio established
by the Regulation to an extent that contradicts the CRR’s very ratio legis to introduce it.

The existence of such a discretionary power is confirmed by the reasoning from
the EuGC; however, the Court alleges a breach of law and a manifest wrong assessment
made by the ECB.

The bank would in fact have been mistaken in valuing the applicants’ exposi-
tion towards the public French institution, as being included on the assets side of the
balance sheet.

In order to justify the denial, the bank also refers in its statement to a case whe-
re the credit institutions would have to refund the paid amounts to the investors, and
additionally the State guarantee may not be in this case effective due to a default by the
French State. According to the Court, such assessment was given without been verified
in terms of likelihood.

The Court also points out how there can be discretion as long as objectives
pursued by the normative texts are not disregarded, and therefore the relative provi-
sions are not deprived of their useful effect. The general principles behind the bank’s
decisions, deemed to be without a factual check of their plausibility, have the effect of
rendering the derogation provided in the regulation practically inapplicable.

Furthermore, the ECB considered that excessive financial leverage in the event
of a liquidity-shortage situation, occurring during the adjustment period in the re-
spective relationships between credit institutions and the French public body, may
lead to a sudden risk of forced sale of large financial resources for the applicants, with
significant effects on the whole market. Such a statement is manifestly incorrect becau-
se of its abstract nature. According to the EuGC, the ECB statement was in fact made
without having previously fulfilled the obligation to examine the particularity of the
regulated savings of the case in hand, and to conduct with careful attention and im-
partiality an exhaustive examination of all the relevant facts of the case, an obligation
which is even more urgent in the administrative proceedings characterized by a broad
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discretion in the decision.*

The Court’s ruling is likely to be an important step in the process of crafting
judicial review on ECB measures, representing the first time that an ECB decision in
the prudential supervision sector is annulled, even though it is a first-instance ruling.
The decision may also exercise an influence on pending proceedings before the General
Court concerning prudential supervision.

The intensity of the scrutiny of the judicial review on the bank’s acts has un-
doubtedly a significant impact on the degree of independence and autonomy granted
to the institutional functions of the ECB; a stronger or more respectful judicial review
is able to restructure both the positions of the ECB and of the EuCG in the EU legal
system. It is widely accepted that judicial review of ECB policy decisions not only
involves a check on the compliance with the formal obligations imposed on the admi-
nistrative proceeding as a minimum standard, but also forces the ECB to an adequate
statement of reasons able to highlight the compliance of the proportionality principle,
a correct analysis of the facts and the absence of an evident misuse of powers and of a
manifestly wrong assessment.

When reviewing the legality of economic and highly technical EU institutions
assessments, which are also characterized by broad discretion, Union Courts normally
apply the “limited standard of review”. The EU judicature in fact, not only establishes
whether the evidence put forward is factually accurate, reliable and consistent, but also
determines whether that evidence contains all the relevant data that must be taken
into consideration in appraising a complex situation.” Review by the General Court is
limited to establish whether the evidence relied on is factually accurate and to establish
the absence of a manifest error of assessment; it nonetheless remains the case that the
correctness, completeness, and reliability of the facts on which a decision is based may
be the subject of judicial review.®

It is also necessary to point out that judicial review in the supervisory pru-

4 See ECJ, Technische Universitit Miinchen v. Hauptzollamt Miinchen-Mitte, C-269/90, 21 November 1991, § 14-27; EC]J,
Commission v. Estonie, C-505/09 P, 17 November 2011, § 95.

5 As clarified in EJC, Zelefonica and Telefonica de Espana c. Commission, C-295/12, 10 luglio 2014, § 54.

6 See ET, Ryanair c. Commission, T-342/07, § 30.
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dential field appears to be more intense than in the monetary field, due to the more
detailed set of regulatory rules governing the function and objectives of the ECB in the
prudential field.”

Most recent trends show how a more severe judicial review on the ECB mea-
sures was deemed necessary taking into account the increased power of the ECB fol-
lowing the approval of measures against the financial crisis, such as the regulation of
the case in hand. A stricter scrutiny, which has to be different from the deferential
approach of the ECB traditionally used in highly technical controversies, becomes in
this case necessary, considering that the ECB provision directly affects the applicants.
According to C. Goodhart and R. Lastra,® the need for competence and expertise in the
exercise of CJEU’s judicial review could be served as incentive to establish a specialised
chamber internal to the CJEU to deal with those highly technical disputes and conse-
quently increase Court’s capability to provide more incisive rulings on ECB’s activity.

Judicial review, extended to an activity of reform of the merit and of content
of the decision, is still hardly compatible, in general terms, with the degree of indepen-
dence granted to the function assigned to the ECB in the EU legal system.” Possible
risks of a substitute judgement replacing choices made by the ECB, and carried out
through a direct and different judicial assessment of the facts in hand, have, in fact,
been pointed out. As Advocate General Cruz Villalon stated in its Opinion'® in the
above-mentioned Gauweiler case related to the legality of the OMT program, Courts,
when reviewing the ECB’s activity, must avoid the risk of supplanting the Bank by ven-
turing into those highly technical judgements, in which its necessary to have expertise
and experience. Therefore the intensity of judicial review must be characterised by a
“considerable degree of caution”.

7 See M. VENTORUZZO, European Rules and Judicial Review in National Courts: Challenges and Questions, in Quaderni di Ricerca
Giuridica, Bank of ITtaly, Rome, 2018, pp. 74-75

8 C. GOODHART, R. LASTRA, Populism and Central Bank Independence, in Open Economies Review, 29, 2018, pp. 49-68.

9 In this regard, see the comments on EJC, Peter Gauweiler and Others c. Deutscher Bundestag, C-62/14, 16 June 2015, made

by C. Ziviow, The ECBS Powers and Institutional Role in the Financial Crisis, in Maastricht Journal of European and Comprative Law, 2016,
pp- 183-184, and M. GOLDMANN, Adjudicating Economics? Central Bank Indipendece and the Appropriate Standard of Judicial Review, in
German Law Journal, 15, 2, 2014, pp. 271-280. According to the latter, judicial rewiew should exercise through “rationality checks”, which
may stand between “full judicial rewiew” and “full discretion” approach.

10 Par. 111.
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In conclusion, the ruling suggests that in this case the General Court has only
conducted an accurate analysis of the relevant legal framework and also of the admi-
nistrative proceeding through which the ECB came to the decisions, highlighting its
shortcomings and weaknesses. EuGC avoided to conduct a direct and independent
assessment on the merits of case. Attention has been given to the respect of ratio /egis
and also to the procedural requirements. By taking this into account, eventual charges
based on the alleged EuGC’s substitution of ECB’s decision may be easily dismissed in
the appeal proceeding before CJEU.
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PACTA SUNT SERVANDA SI, PERO BONA
FIDEL UNA REFLEXION COMPARADA
SOBRE LA DISCIPLINA DE LOS CONTRATOS
DE LARGA DURACION EN LAS
RECIENTES TENTATIVAS
DE RECODIFICACION DEL DERECHO CIVIL

ABSTRACT: The current social and economic trends motivated a need to adapt the law of contracts
to new realities, surpassing the classical models. The Argentine Civil and Commercial Code (2015)
and the French Reform of the Law of Contracts (2016) offer a specific regulation of long-term
relationships aimed at providing stability to contractual relationships and at solving the problems
resulting from the passage of the time. Renegotiation in good faith becomes a new obligation on

contracting parties.

CONTENT: 1. El origin del principio pacta sunt servanda. - 2. El derecho contractual en los
codigos modernos. - 3. La théorie de la imprévision.- 4. La codificacién del derecho contractual
en Argentina. - 5. La reforma argentina del 1968. - 6. Las caracteristicas de los contratos de
largo plazo. - 7. Las diferencias entre los contratos de larga duracién y los contratos a ejecucién
continuada o periddica. - 8. El deber de renegociar. - 9. La prohibicién del ejercicio abusivo de

los derechos. - 10. La reforma del derecho contractual francés.

1. El origin del principio pacta sunt servanda
El principio pacta sunt servanda, dogma de la ideologfa de la Ilustracién sobre la au-
tonomia privada, ingres6 en las codificaciones modernas a través de la definicién del

Phd Candidate in Comparative Law, Roma Tre University.
The paper was made thanks to a Scholarship provided by Max Planck Institute for Comparative and International Private Law (Hamburg).
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contrato como “ley misma para las partes’'. Esta asimilacién entre la ley y el contrato
permitia considerar los acuerdos entre privados como un vinculo irretractable, dotado
de una fuerza muy intensa, equiparable a la de la ley’. Dicha connotacién se habia
originado en el derecho romano clésico’, que admitia la extincién de la obligacién con-
tractual, sin responsabilidad del deudor, solo en caso de imposibilidad sobrevenida e
imprevisible de cumplir?.

La imposibilidad liberadora debia ser objetiva (no provocada por el deudor) vy,
sobretodo, absoluta’: no tenfa ninguna relevancia el mero cambio de circunstancias,
capaces de hacer més dificil o mds oneroso el cumplimiento de una de las prestacio-
nes, ni tampoco adquiria importancia la sobrevenida falta de interés por parte del otro
contratista’. El derecho romano, sin embargo, contemplaba algunos casos especificos y
residuales en que estaba permitida la revoca o la resolucién del contrato por causa ini-
maginables a la hora de su conclusién. En particular, se admitia, por un lado, la revoca
de las donaciones entre cényuges en caso de divorcio” o en caso de hijos péstumos a la
donacién® y, por otro lado, se reconocia el derecho del arrendador a la restitucién del
bien arrendado por necesidad sobrevenida e imprevisible’.

Sobre la base de estas disposiciones y de algunas obras de literatos y filésofos ro-
manos'?, los canonistas medioevales construyeron la teoria de la cldusula rebus sic stanti-
bus''. Dicha “cldusola”, entendida en su sentido mds largo de regla juridica, atribuia re-

1 Art. 1134 code Civil; Art. 1372 cédigo civil italiano 1942; Art. 1197 cédigo civil argentino 1871.

2 J. Domat, Les lois civiles dans leur ordre naturel, Paris, 1723, 1, 1, p. 23 ss.; G. VETTORI, Contratto ¢ rimedi, Padova, 2017, p.
576.

3 R. CaRDILLL, Imprevision y riesgos contractuales, in D.r. ESBORRAZ, Sistema juridico latinoamericano y derecho de los contratos,
Meéxico, 2006, p. 342 ss.

4 M. MARRONE, I[stituzioni di diritto romano, Palermo, 1989, p. 583; G. PUGLIESE, Istituzioni di diritto romano, Padova, 1986,
p. 564; ArRaNGI0-Rulz, Istituzioni di diritto romano, Napoli, 1972, p. 382 ss.; BONFANTE, Diritto romano, Firenze, 1900, p. 360 ss.

5 R. ZIMMERMANN, The Law of obligations. Roman Foundations of the Civilian Tradition, Cape Town (South Africa), 1990, p.
785.

6 D. 46, 3, 107 “Verborum obligatio. .. naturaliter resolvitur... cum res in stipulationem deducta sine culpa promissoris in rebus hu-

manis esse desiit”. P. GALLO, Sopravvenienza contrattuale e problemi di gestione del contrarto, Milano, 1992, p. 76; R. ZIMMERMANN, Estudios
de Derecho privado europeo, Madrid, 2000, p. 140.

7 D. 12,4, 8.

8 C. 8,56, 8.

9 C. 4,56, 3.

10 CicerONE, De Officis, libr. 1, cap. 10; SENECA, De beneficiis, libr. IV, cap. 34.

11 G. Osr1, La cosi detta clausola rebus sic stantibus nel suo sviluppo storico, in Rivista di diritto civile, 1912, p. 1; G. FErr1, Dalla

clausola rebus sic stantibus alla risoluzione del contratto per eccessiva onerosita, in Quadrimestre, 1988, p. 54; P. GaLLO, Sopravvenienza con-
trattuale e problemi di gestione del contratto, Milano, 1992, p. 79; A. PINO, La eccessiva onerositi della prestazione, Padova, 1952, p. 108;
P. TARTAGLIA, voce Onerositi eccessiva, in Enciclopedia del diritto, Milano, 1980, p. 155 ss.; E CANDIL, La cldusola rebus sic stantibus, Madrid,
1946, p. 21 ss.; L. Diez-Picaso, La cldusola rebus sic stantibus, in Extincién de las obligaciones, Cuadernos de Derecho Judicial, 1996, p. 679 ss.
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levancia a los acontecimientos sobrevenidos al momento de cumplir las prestaciones'.
Durante el Medioevo, la difusién de las ideas canonistas de justicia conmutativa y el
rechazo de cualquiera forma de enriquecimiento sin justa causa, llevé los autores de la
época a afirmar que el contrato deberia consistir en un “justo intercambio™: la igualdad
entre las prestaciones de la partes tendria que ser mantenida en el curso del tiempo'.
Por lo tanto, en caso de conclusién de un contrato de trato sucesivo, el equilibrio entre
las prestaciones deberia haberse mantenido hasta el momento de su (diferido) cum-
plimiento. La falta de este equilibrio habria permitido la resolucién o la reductio ad
aequitatem del contrato, en aplicacién de la teorfa de la cldusula rebus sic stantibus™.

2. El derecho contractual en los cédigos modernos

La cldusula rebus sic stantibus confluye en los cédigos de drea germdnica, ain
no propiamente modernos, de la segunda mitad del 1700, que trataron, de alguna
manera, de establecer los presupuestos de su aplicacién”. El Codex Maximilianeus
Bavaricus preveifa que, en caso de cambio imprevisible de las circunstancias, por causas
distintas de la demora o de la culpa del deudor, el juez habria podido resolver o modi-
ficar equitativamente el contrato'®.

El Allgemeines Landrecht (ALR) prusiano, en cambio, establecia que la impo-
sibilidad de alcanzar el objetivo negocial justificaba el receso por justa causa (Zweck-
vereitelung)'’. A lo largo del siglo XIX, la doctrina europea, bajo la influencia de la
filosofia liberal, abandoné la teoria de la cliusola rebus sic stantibus: el asunto del libre
intercambio en un libre mercado no dejaba espacio para las prerrogativas medievales
de justicia conmutativa y de justo precio, mientras se celebraba, de manera euférica,

12 T. GALLETTO, voce Clausola rebus sic stantibus, in Digesto (Sez. Civ.), Torino, 1988.

13 R. ZIMMERMANN, Estudios de Derecho privado europeo, Madrid, 2000, p 141.

14 G. PUGLIESE, Laesio Superveniens, in Rivista di diritto civile, 1925, 1, p. 5.

15 T. GALLETTO, voce Clausola rebus sic stantibus, in Digesto (Sez. Civ.), Torino, 1988; H. CoING, Derecho privado europeo, Madrid,

1996, p. 522; C. DE AMUNATEGUI RODRIGUEZ, La cldusola rebus sic stantibus, Valencia, 2003, p. 33; P. GALLO, Sopravvenienza contrattuale
e problemi di gestione del contratto, Milano, 1992, p. 83.

16 § 12, tit. IV, cap. 15 Codex Maximilianeus Bavaricus Civilis.
17 § 377- 378 ALR.
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el dogma de la voluntad individual'®. Por lo tanto, no se hace ninguna referencia a la
cldusula rebus sic stantibus entre las obras de Domat y Pothier'®, tampoco ésta aparece
en el Code Napoléon o en los otros cédigos civiles de la época.

El cédigo francés establece, en el Art. 1134*, el principio pacta sunt servanda
y, antes de la reforma del derecho de las obligaciones del 2016%, preveia Ginicamente
la fuerza mayor como limite a la fuerza vinculante del contrato (Art. 1148)*. Sin em-
bargo, la situacién de gran desorden econémico causada por la primera guerra mundial
provocé una inversién de tendencia: la jurisprudencia, por un lado, y el legislador, por
otro lado, sin modificar las normas contenidas en los cédigos civiles, establecieron los
casos en que fuera excepcionalmente posible al juez modificar o resolver los contratos
por causa de acontecimientos sobrevenidos*.

En Francia, por lo tanto, se aprobaron una serie de leyes especiales para actuar
contra la emergencia nacional, en particular contra la inflacién, que habia causado,
desde el 1914, una depreciacién monedaria del 80% (por ejemplo, la ley Faillot, de 21
enero 1918, permitia, en caso de sobrevenido desequilibrio entre las prestaciones, de
resolver los contratos de ejecucién continuada o periédica conclusos antes del 1914)%.

3. La théorie de la imprévision
En su lugar, la jurisprudencia civil francesa, por mucho tiempo, rechazé cual-

18 P. GALLO, Sopravvenienza contrattuale e problemi di gestione del contratto, Milano, 1992, p. 75; T. GALLETTO, voce Clausola rebus
sic stantibus, in Digesto (Sez. Civ.), Torino, 1988.

19 M. FeriD, Das franzisische Zivilrecht, Berlin, 1971, p. 438; J. DoMat, Les lois civiles dans leur ordre naturel, Paris, 1723, 1, 1,
p. 1777.

20 P. GaLro, Sopravvenienza contrattuale e problemi di gestione del contratto, Milano, 1992, p. 103.

21 Art. 1134 code Civil: “Les conventions légalement formées tiennent lieu de loi & ceux qui les ont faites. Elles ne peuvent éntre révog-
uées que de leur consetement mutuel, ou pour les causes que la loi autorise. Elles doivent étre exécutées de bonne foi”.

22 Ordonnance n°® 2016-131 portant réforme du droit des contrats, du régime général et de la preuve des obligations.

23 Art. 1148 code Civil: “Il ny a lien & aucuns dommages et intéréts lorsque, par suite d’une force majeure ou d’un cas fortuit, la déb-

iteur a été empéché de donner ou de faire ca & quoi il était obligué, ou a fait ce qui érait interdir”.
24 P. GaLLo, Sopravvenienza contrattuale e problemi di gestione del contratto, Milano, 1992, p. 89; R. SErozAN, General Report on
the Effects of Financial Crises on Binding Force of Contracts: Renegotiation, Revision and Rescission, in B. BasoGru, The effects of Financial Crises

on the Binding Contracts- Renegotiation, Rescission or Revision, Istanbul, 2016, p. 14; L. SxT0o SANCHEZ, Derecho contractual comparado,Ci-
zur Menor (Navarra), 2016, pp. 275-276.

25 L. Sixto SANCHEZ, Derecho contractual comparado, Cizur Menor (Navarra), 2016, p. 276; C. PEpamon - J. Cauan, Hardship
in Transnational Commercial Contracts, Paris, 2013, p 33.
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quiera intervencién del juez sobre el equilibrio contractual. Emblemitico fue el caso
inherente al affaire du Canal de Craponne. La controversia interesaba algunos contratos,
concluidos durante el 1560 y el 1567 entre la empresa que habia construido el canal
y los propietarios riberefios, que permitian, a dichos propietarios, de conseguir agua
bajo el pago de una renta. Durante tres siglos esta renta no fue modificada, volviendo
irrisoria. En el 1876 la empresa pedi la revision del canon, pero la Cour de Cassation,
interpretando literalmente el Art. 1134 del code Civil, negé la modifica del contrato®.
Algunos afios mds tarde, la jurisprudencia administrativa, en el famoso caso del Gaz de
Bordeaux (1916), permitid, en los contratos celebrados con la publica administracién,
el ajuste judicial de la contraprestacién, que se habia convertido en demasiado onerosa.
En esta ocasion, el Conseil d’Etat elaboré la llamada théorie de la imprévision, que, en
casos de eventos imprevisibles, atribuye a la parte agravada por la prestacién demasiado
onerosa el derecho de pedir la resolucién del contrato”. La jurisprudencia civil, pero,
no fue totalmente insensible al problema de las circunstancias sobrevendidas.

Se encuentran, pues, algunas sentencias en que, interpretando extensivamente
el concepto de fuerza mayor, o recurriendo a otros expedientes (error, buena fe, abuso
del derecho, injusto enriquecimiento), los jueces llevan, de hecho, a modificar las con-
venciones entre las partes®.

En materia comercial, por ejemplo, la Cour de Cassation, ha, recientemente,
establecido el deber de las partes de renegociar el contrato cuando circunstancias sobre-

venidas hayan significativamente alterado el equilibrio negocial®

. Estas pronunciacio-
nes, pero, quedaron aisladas hasta el punto de hacer pensar que se traté de decisiones
justificables solamente por las circunstancias particulares de los casos concretos, y no

de un cambio de rumbo efectivo en la jurisprudencia civil francesa. Por lo demds, la

26 Cour Cass., civ., 6 marzo 1876, Canal de Craponne, in H. CAPrTaNT - E LEQUETTE - E TERRE, Les grands arrét de la jurispru-
dence civile, Paris, 2015, 11, p. 1839; P. GaLLO, Sopravvenienza contrattuale e problemi di gestione del contratro, Milano, 1992, p. 89.
27 Conseil d’Etat, 30 marzo 1916, Gaz de Bordeaux in Revue de droit publique (R.D.P), 1916, p 206; E. Macario, Adeguamento

e rinegoziazgione nei contratti a lungo termine, Napoli, 1996, p. 229, n. 6

28 P. GALLO, Sopravvenienza contrattuale e problemi di gestione del contratro, Milano, 1992, pp. 90-91; D.m. PuiLieer, Changement
de circonstances et bouleversement de ['économie contractuelle, Bruxelle, 1986, p. 107 ss.; P. VOIRIN, De ['imprévision dans les rapports de droit
privé, Thesé Nancy, 1922, p. 303 ss.; 2. DELMas- SAINT- HILAIRE, Liadaptation du contrat aux circonstances économiques, in 2. DURAND, La
tendance a la stabilité du rapport contractuel: études de droit privé, Paris, 1960, p. 204.

29 Cour de Cassation, 1 civ., 16 marzo 2004, in D., 2004, Jur., p 1754 ss., n. MAZEAUD
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Chambre commerciale®® parece haber vinculado la posibilidad de modificar o resolver
el contrato al concepto de causa, entendida como contrapartida de la obligacién del
contratista agravado.

El Art. 1131 del Code civil, en su formulacién antecedente a la reforma de
2016, preveia que la obligacién sin causa fuera sin efectos, pues, si el aumento de los
costos comprometiera el equilibrio econémico general del contrato queridos por las
partes, el sinallagma entre las prestaciones era perjudicado de tal modo que el compro-
miso de un contrayente resultaba sin su contrapartida.

En definitiva, el recurso al concepto de causa expresaba la intencién de la Cas-
sation de circunscribir el alance de la teoria de la imprévision a casos puramente exce-
pcionales, en que el cambio de la circunstancias hubiera provocado, ademds de un
desequilibrio contractual de natura econdémica, un desequilibrio constitutivo, caracte-
rizado por la ausencia de reciprocidad entre las prestaciones®'. Esta pauta de la Chambre
Comercial, a su pesar, fue objeto de duras criticas y no fue seguida por la jurisprudencia
sucesiva®®. El planteamiento diferente entre la jurisprudencia civil y administrativa po-
dia (quizd) justificarse por la prevalencia del publico interés en los contratos de derecho
publico, que, en contra, no tiene ninguna relevancia en los contratos entre privados.
A estos planteamientos jurisprudenciales, se anadia la amplia y varia produccién doctri-
nal en materia, sintomdtica del descontento con la impostacién tradicional, adoptada
por el code Civil. Autorizados autores franceses afirmaban que la irrelevancia del cam-
bio de circunstancias sobre el contrato era una mera carga del pasado, siendo, esta, una
formula vacia, ya no respondiente a la realidad de las cosas®.

4. La codificacion del derecho contractual en Argentina
El primero cédigo civil argentino (c.c. arg.) siguid, en materia contractual, casi

30 Cour de Cassation, Chambre Commerciale, n. 09-67.369, 29 giugno 2010,
31 L. Moscart, Sulla teoria dell imprévision tra radici storiche e prospettive attuali, in Contratto e impresa, 2, 2015, pp. 427-428.
32 Cour de Cassation, Chambre commerciale, 18 marzo 2014, 12-29.453, con n. di LAITHER, La cause nest pas un reméde aux

contrats non rentables, in Revue des contrats, 2014, p. 345.

33 P. GaLLo, Sopravvenienza contrattuale e problemi di gestione del contratto, Milano, 1992, p. 93; A. BENABENT, Droit civil, Les
obligations, Paris, 1989, p. 127; B. STaRCK, Droit civil, Les obligations, II, Contracted, Paris, 1989, p. 487 ss.
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ciegamente, la doctrina francesa y el modelo del Code Napoléon®, y, por lo tanto, re-
chazé duramente la teoria de la imprevisién®.

El Art. 1197 c.c.arg. establecia el principio general pacta sunt servanda®, mien-
tras fruto de su aplicacidon especifica eran las normas que regulaban algunos tipos
contractuales (por ejemplo, el Art. 1633 en temas de contrato de obra). Las solas
excepciones a este principio, capaces de eximir al deudor de la responsabilidad por
incumplimiento, eran la imposibilidad material o juridica de cumplir, debidas al caso
fortuito o a la fuerza mayor (Art. 513).

Este sistema podia parecer eficiente en la época de su elaboracién y hasta el
comienzo del siglo XX, afios en que Argentina se presentaba como un pais en fase de
crecimiento, donde conflufan miliares de inmigrantes de todo el mundo, con un eco-
nomia basada principalmente en las exportaciones alimentares y en la rdpida conver-
sién de la moneda nacional en oro. Las cosas, pero, cambiaron claramente en el curso
de la primera guerra mundial.

El conflicto bélico influyé de forma negativa sobre la economia del pafs, en
primer lugar poniendo obsticulos a las exportaciones de los productos internos y a las
importaciones de bienes industriales extranjeros, y después haciendo caer todo el pais
en la crisis financiera mundial del 1929%. Estos acontecimientos justificaron la intro-

34 Sobre las fuentes de inspiracién del cédigo civil argentino del 1871, S. A. B. MEIRA, Direito brasileiro e direito argentino. Cod-
igos Comercial e Civil. Influencia do “Esboco” de Teixera de Freitas no projecto de Velez Sarsfield, in S. Scuipant, Diritto romano, codificazioni
e unita del sistema giuridico latinoamericano, Milano, 1981, pp. 231 ss.; L. SEGoVIa, Introduccién in Ib., El Cédigo Civil de la Repiiblica Ar-
gentina, 1, Buenos Aires, 1881, pp. XIX-XXIV; M. C. Mirow, 7he Code Napoleon: Buried but Ruling in Latin America, in Denver Journal of
International Law and Policy, 2005, pp. 179 ss.; C. FERNANDEZ Rozas, El cédigo de Napoledn y sus influencia en América Latina: Reflexiones
a propdsito del sequndo centenario, in C. E. FEBRES FAJARDO - J. ALBORNOZ OLIVER, El derecho internacional en tiempos de globalizacion: libro
homenaje a Carlos Febres Pobeda, Mérida (Venezuela), 2005, p. 151 ss.

35 M. A. P1aANTONI, Las reformas contractuales en la Ley n° 17.711 del Cédigo civil argentino, Cordoba (Argentina), 1968, p. 54.
El mismo autor del cédigo civil argentino de 1871, Dalmacio Sarsfield Vélez, comentaba el Art. 943, declarando que: “dejeriamos de ser
responsables de nuestras acciones, si la ley nos permitiera enmendar todos nuestros errores, o todas nuestras imprudencias. El consentimiento libre,
prestado sin dolo, error ni violencia y con las solemnidades requeridas por las leyes, debe hacer irrevocables los contratos.”, in Cédigo civil (con las
notas de Vélez Sdrsfield) y leyes complementaria, Buenos Aires, 1958, p. 198.

36 Art. 1197 c.caarg. 1869: “Las convenciones hechas en los contratos forman para las partes una regla a la cual deben someterse como
la ley misma”. En la nota del Art. 1197 Vélez individuaba como su fuente de inspiracién el Art. 1134 c.c.fr., Cddigo civil (con las notas de
Vélez Sérsfield), Buenos Aires, 1958, p. 247.

37 Art. 1633 c.c.arg.1869: “Aunque encarezca el valor de los materiales, el locador bajo ningiin pretexto puede pedir aumento en el
precio, cuando la obra ha sido contratada por una suma determinada’.

38 J.c. Rivera, From Crisis to Crisis: Weakness of Contracts in Argentina, in B. BAsoGLu, The effects of Financial Crises on the Binding
Contracts- Renegotiation, Rescission or Revision, Istanbul, 2016, pp. 34-35.
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mision de los poderes puablicos en las contrataciones privadas (dirigismo contractual),
permitiendo una excepcién a la regla del Art. 1197 c.c.arg”. .

5. La reforma argentina del 1968

Desde el 1946 hasta el 1950 Argentina sufrié de manera constante el fenémeno
de la inflacién; por lo tanto, muchos autores® empezaron a madurar el convencimien-
to que el nuevo escenario econémico y social obligara a suavizar el principio absoluto
pacta sunt servanda. Esta regla no habia de aplicarse en los casos de injusticia, como los
de las partes obligadas a cumplir las prestaciones aun cuando sean cambiados los pre-
supuestos del negocio, o cuando el cumplimento de una parte sea demasiado oneroso
por causa de un evento excepcional, imprevisible y extraordinario®!.
Por estas razones, en el Tercer Congreso Nacional de Derecho Civil de 1961% se ela-
boré un proyecto de reforma al c6digo que, a la recomendacién n. 15%, proponia que
se recogiera la teorfa de la imprevisién en el Art. 1198 c.c. arg. Se constataba que la
tnica similitud entre ley y contrato era la individuacién de una regla de conducta para
el futuro™. Deberfa haberse excluido, todavia, una inderogabilidad absoluta del nego-
cio juridico porque, de otra manera, habria significado actuar en contra de equidad y
buena fe, exigiendo que la parte cumpliera, en todo caso, su prestacién, aun cuando se
tornara excesivamente onerosa, por acontecimientos extraordinarios o imprevisibles®.

39 Un ejemplo de dirigismo contractual son las leyes promulgadas en Argentina en el 1921 en tema de arrendamiento y algunas
sentencias de la Corte Suprema de Justicia de la Nacion Argentina (CSJN) del mes de abril de 1922, con las que se afirmé el principio de
derecho, por lo cual estaba permitido, en casos excepcionales y de emergencia, la intromisién temporal y razonable de los publicos poderes
entre las contrataciones privadas, J.c. Rivera, From Crisis to Crisis: Weakness of Contracts in Argentina, in B. BasoGru, The effects of Financial
Crises on the Binding Contracts- Renegotiation, Rescission or Revision, Istanbul, 2016, pp. 36-37; J. MosseT ITurRRASPE, Contratos, Buenos
Aires, 1984, p 311; G.A. BORDA, La reforma de 1968 al Cédigo civil, Buenos Aires, 1971, p. 251.

40 L.M. REZzONICO, La fuerza obligatoria del contrato y la teoria de la imprevision, Buenos Aires, 1954; J.c. MoLINA, Abuso del
derecho, lesion e imprevision, Buenos Aires, 1969; P. LEON, La presuposicion en los contratos, in Homenaje a Dalmacio Vélez Sarsfield, Cérdoba,

1935, p. 223; A.M. MORELLO, Indemnizacion del dario contractual, La Plata, 1974, p. 215 ss.; M.A. RisoL1A, Soberania y crisis del contrato,
Buenos Aires, 1946, p. 150.

41 M.A. PIANTONL, Las reformas contractuales en la Ley n° 17.711 del Cédigo civil argentino, Cordoba (Argentina), pp. 55-56.

42 La prepuesta de incluir en el codigo la reoria de la imprevision ya habia sido avanzada en el Segundo Congreso Nacional de
Derecho Civil, de Cérdoba de 1937 y antes en el Congreso Nacional de Abogados, de La Plata de 1959, J. MOSSET ITURRASPE, Justicia
contractual, Buenos Aires, 1978, pp. 218-219.

43 J. MOSSET ITURRASPE, Justicia contractual, Buenos Aires, 1978, pp. 218-219.
44 En particular, en la ponencia di Ratl Sandler en los actos del del Zercero Congreso de Derecho Civil, tomo I1.
45 En particular en la ponencia di Mosset Iturraspe en los actos del Zercero Congreso de Derecho Civil, tomo I1.

207



CHIARA CERSOSIMO

El modelo utilizado por los reformadores fue el cédigo civil italiano de 1942, que regu-
la(ba), en los artt. 1467-1469 c.c.it., la resolucién por excesiva onerosidad®.

A pesar de las criticas de importante doctrina”, la propuesta de reforma fue
aceptada y la ley n° 17.711 del 1968% modificé el Art. 1198 c.c.arg.”’, en el sentido
que. “Los contratos deben celebrarse, interpretarse y ejecutarse de buena fe y de acuerdo con
lo que verosimilmente las partes entendieron o pudieron entender, obrando con cuidado o
prudencia. En los contratos bilaterales commutativos y en los unilaterales onerosos y com-
mutativos de ejecucion diferida o continuada, si la prestacion a cargo de una de las partes se
tornara excesivamente onerosa, por acontecimientos extraordinarios o imprew'sz'éles, la parte
perjudicada podrd demandar la resolucion del contrato. El mismo principio se aplicard a los
contratos aleatorios cuando la excesiva onerosidad se produzca por causas extranas al riesgo
proprio del contrato. En los contratos de ejecucion continuada la resolucion no alcanzari
a los efectos ya cumplidos. No procederd la resolucion, si el perjudicado hubiese obrado con
culpa o estuviese en mora. La otra parte podrd impedir la resolucion ofreciendo mejorar
equitativamente los efectos del contrato”.

t.%%, atribuyen-

Se reproducian bdsicamente las disposiciones del Art. 1167 c.c.i
do el derecho a la resolucidn a la parte desfavorecida por los acontecimientos extraor-

dinarios e imprevisibles y permitiendo a la otra de oponerse y proponer la modifica

46 Art. 1467 c.c. it. Contratto con prestazioni corrispettive: “Nei contratti ad esecuzione continuata o periodica ovvero ad esecuzione
differita, se la prestazione di una delle parti ¢ divenuta eccessivamente onerosa per il verificarsi di avvenimenti straordinari e imprevedibili, la
parte che deve tale prestazione puo domandare la risoluzione del contratto, con gli effetti stabiliti all Art. 1458 c.c. La risoluzione non puo essere
domandata se la sopravvenuta onerositi: rientra nell alea normale del contratto. La parte contro la quale é domandata la risoluzione puo evitarla
offrendo di modificare equamente le condizioni del contratto”., G. Ost1, voce Clausola rebus sic stantibus, in Novissimo Digesto italiano, 111,
Torino, 1959, p. 359; Ib., La c.d. clausola “rebus sic stantibus” nel suo sviluppo storico, in Rivista di diritto civile, 1912, p. 1; Ip., Appunti per
una teoria della “Sopravvenienza’. La cosiddetta clausola “rebus sic stantibus” nel diritto contrattuale odierno, in Rivista di diritto civile, 1913, p.

471.
47 En particular, la ponencia di Risolia en los actos del Zércero Congreso de Derecho Civil, tomo 11.

48 G. A. BorDA, La reforma de 1968 al Cédigo civil, Buenos Aires, 1971, p. 171 ss.; ]. MOSSET ITURRASPE, Justicia contractual,
Buenos Aires, 1978, p. 217 ss.; R. MARTINEZ Ruiz, La Reforma del Codigo Civil y la Seguridad Juridica, in Revista del Notariado, 1968, n.
702, p. 1390 ss.

49 M. A. PiantoNTI, Contratos civiles, I, Cordoba-Buenos Aires, 1975, p. 170 ss.

50 J. MosSET ITURRASPE, Los temas del articulo: la interpretacion, la buena fe y la revision del contratto, in A. J. Bueres - E. . Hi-
GHTON, Cddigo civil y normas complementarias. Andlisis doctrinal y jurisprudencial, 3C, Articulos 1190/1433, Contratos, Buenos Aires, 2001,
p. 40.
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equitativa del negocio’’. Se trataba, como por el modelo italiano, de una norma exce-
pcional®?, valida solamente para los contratos commutativos a ejecucién continuada o
diferida, inspirada por el favor contractus y directa a garantizar una mayor seguridad
entre las relaciones contractuales™.

6. Las caracteristicas de los contratos de largo plazo

Sin embargo, en poco tiempo el fenémeno moderno de la negociacién ha de-
mostrado la insuficiencia de los remedios de gestién del riesgo contractual establecidos
por el cédigo argentino, asi como reformado en el 1968

La globalizacién de los mercados y las tecnologias han hecho mds complejas
las relaciones contractuales, se han desarrollado técnicas y esquemas negdciales en que
el factor temporal juega un papel fundamental, relaciones que antes eran instantdneas,
hoy en dia se prolongan en un tiempo muy largo. Los bienes industriales, por ejemplo,
se adquieren a través de contratos de leasing, transformando la causa de cambio en una
finalidad de mutuo de largo plazo; los contratos de suministracién incluyen cldusulas
de exclusiva, directas a crear dependencia econémica entre impresas; contratos, como
acuello de depésito, que siempre fueron de largo plazo, se ponen complejos por causa
de las nuevas tecnologias®. Esto tipo de vinculos generan una serie de problemas en
termino de determinacién del precio y de especificacién de la prestacién: a lo largo
del tiempo, se descubren nuevas tecnologias; el nivel de especializacién de las partes

51 El nuevo Cédigo Civil y Comercial de la Nacion Argentina (2015) regula la imprevision en el Art. 1091, estableciendo que “Si
en un contrato conmutativo de ejecucién diferida o permanente, la prestacion a cargo de una de las partes se torna excesivamente onerosa,
por un alteracién extraordinaria de las circunstancias existentes al tiempo de su celebracion, sobrevenidas por causas ajenas a las partes y al
riesgo asumido por la que es afectada, ésta tiene derecho a plantear extrajudicialmente, o pedir ante un juez, por accién o per excepcion,
la rescision total o parcial del contrato, o su adecuacion. Igual regla se aplica al tercero a quien le han sido conferidos derechos o asignadas
obligaciones, resultantes del contrato; y al contrato aleatorio si la prestacion se torna excesivamente onerosa por causas extrafas a su alea
propia.”.

52 En este sentido, J. MOSSET ITURRASPE, Justicia contractual, Buenos Aires, 1978, p. 221: “No se trata de una istitucién a la cual
se pueda echar mano ante la alteracién producida en el contrato por un hecho o secuela de hechos cualquiera; tanto la “sopravvenienza”
o supuesto fictico, constituido por los hechos que sobrevienen, como su consecuencia, la “dificultas praestandi”, tienen que superar lo
“normal” y “previsible”, para caer en el terreno de la “excesividad’ o “extraordinariedad’. Sobre ello no cabe duda.”.

53 A.M. MORELLO, Indemnizacion del dario contractual, La Plata, 1974, p. 233 ss.

54 A.M. MoreLLo, Contrato y proceso, Buenos Aires, 1990, pp. 43-46.

55 R.L. LORENZETTI, Fundamentos de derecho privado. Cédigo Civil y Comercial de la Nacidn Argentina, Buenos Aires, 2016, pp.
265-266.
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aumenta y, a la vez, los costos de cumplimiento encaran y el precio pactado no aparece
suficiente. El tiempo modifica de manera bdsica el valor de las obligaciones, por esta
razén las partes necesitan un remedio para modificar sus prestaciones cuando se hacen
irrisorias o cuando aparecen inadecuadas respecto a las nuevas tecnologfas®®.

La problemdtica de la adaptacién de los contratos de largo plazo se hizo presen-

te en Argentina muy pronto, como consecuencia de las repetidas crisis inflacionarias
que obligaran los juristas a crear herramientas capaces de mantener firme las relaciones
negociales por mucho de los cambios de valor de la moneda. El remedio del Art. 1198
c.c. arg., porque directo a la resolucién del contrato, en muchos casos era ineficiente,
el mantenimiento en vida del vinculo era solo solo eventual y siempre subordinado a la
propuesta de modifica equitativa, proveniente de la otra parte contractual.
Por su lado, la doctrina argentina argumenté que, aparte de la inflacién, los factores
econémicos en cambio continuo son muchos y diferentes (innovaciones tecnolégicas,
expectativas de las partes, caducidad de los bienes), asi que los contratos de largo plazo
son acuerdos provisorios, que deben someterse a constantes reajustes.

Estos reajustes pertenecen a la fisiologfa de los contratos de larga duracién, que
exigen una evaluacién periédica de la compatibilidad de las condiciones negociales con
los cambios econémicos y sociales transcurridos durante sus cumplimiento”. Por lo
tanto, es necesario recurrir a instrumentos normativos capaces de combinar la seguri-
dad juridica con la necesidad de readaptacién del contrato, evitando pricticas abusivas
de modificacién unilateral del vinculo.

56 R. L. LoreNzETTI, Tratados de los contratos, tomo I, Buenos Aires, p. 114 ss.

57 A. M. MoreLLo, Contrato y proceso, Buenos Aires, 1990, p. 47.
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7. Las diferencias entre los contratos de larga duracion y los contratos a ejecucion
continuada o periédica

Basdndose sobre la teoria estadounidense de los relational contracts®®, la mejor
doctrina argentina, hace tiempo, distingue entre contratos de larga duracién y contratos
a ejecucién continuada o periddica, dependiendo de si el factor temporal influye sobre
el objeto del contrato o sobre las maneras de cumplimento de las obligaciones™. En los
contratos de larga duracién, las partes no determinan el contenido de las obligaciones,
sino establecen las reglas para determinar, en un momento futuro, sus contenido de
forma detallada®. A la hora de la concluir el contrato, las partes, puesto que dan vida a
un vinculo juridico duradero en el tiempo, no cristalizan el contenido substancial del
acuerdo: no establecen un precio definitivo de la mercancia porque toman en cuenta la
posibilidad de cambios inflacionarios del valor de la moneda; no especifican todas las
caracteristicas de los bienes porque suponen cambios tecnoldgicos; no definen las mo-
dalidades de cumplimiento porque imaginan el descubrimiento de diferentes formas de
ejecutar las prestaciones.

La relacién juridica se coloca en un largo plazo temporal y pone las partes frente
a los obstdculos de los cambios econémicos, tecnolégicos y de las reciprocas expecta-
tivas. Por esta razdn, la predeterminacién del contenido contractual serfa imprudente,
mientras parece mds adecuada la definicién de las reglas procedimentales para su futura
determinacién. En los contratos de larga duracién, pues, el elemento temporal se in-

58 I. R. MacNEL, 7he New Social Contract: An Inquiry into Modern Contractual Relations, Heaven,1980; Ip., The Many Future
of Contracts, in Southern California Law Review, 47, 1974, p. 691; Ip., Restatment (Second) of Contract and Presentation, in Virginia Law
Review, 60, 1974, p. 589; Ib., A Primer of Contract Planning, in Southern California Law Review, 48, 1975, p. 627; Ib., Contracts: Adjust-
ment of Long-Term Economic Relations under Classical, Neoclassical and Relational Contracts Law, in Northwestern University Law Review, 72,
1983, p. 340; Ip., Relational Contract: What we do and we do not know, in Wisconsin Law Review, 1985, p. 483; S. MacauLay, Non-con-
tractual Relations in Business: A Preliminary Study, in American Sociological Review, 28, 1977, p. 507; Ib., An Empirical View of Contract, in
Wisconsin Law Review, 1985, p. 465; C.j. GOEZ - R.E. ScOTT, Principles of Relational Contracts, in Virginia Law Review, 67,1981, p. 1089;
G.A.G. GOTTLIEB, Relationism, Legal Theory for a Relational Society, in University of Chicago Review, 50, 1983; Ip., Price Adjustament in Long
Term Contracts, in Wisconsin Law Review, 1985, p. 527, 531.

59 E MacaRr10, voce Revisione e rinegoziazione del contratto, in Enciclopedia del diritto Annali, 11, 2, Milano, 2008, p. 1026 ss.; Ip.,
Adeguamento e rinegoziazione nei contratti a lungo termine, Napoli, 1996; GRANIERL, [/ tempo ¢ il contratto. Itinerario storico-comparativo sui
contratti di durata, Milano, 2007; SCHNEIDER, Vertragsanpassung im bipolaren Dauerscheuldverhiltnis, Tiibingen, 2016.

60 R.u. Coask, The nature of the Firm: Origin, in Journal of Law, Economics & Organization, 4, 1988, pp. 3-17.
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corpora en el objeto como medio de satisfaccién de los intereses de las partes®'. En los
contratos de ejecucién continuada o periddica, en cambio, el contenido del contrato
viene predeterminado a la hora de su conclusién y el elemento temporal importa solo
para su tempestivo cumplimento.

Mais concretamente, en los contratos a ejecucién periddica, las partes cumplen
idénticas prestaciones reiteradas en el tiempo; mientras en los contratos a ejecucién
continuada, el deudor ejecuta las prestaciones pactadas para garantizar al acreedor de
gozar de una cierta situacién de manera estable y prolongada®.

Las modificaciones a las que estdn sometidos los contratos de larga duracién no
afectan al objeto del contrato, sino al objeto de las obligaciones, alias a las prestaciones:
la parte permanece obligada a pagar una suma de dinero a la contraparte, pero el amon-
tar de la suma debida muta por causa del depreciacién de la moneda. Los cambios en
el objeto de las obligaciones se reflejan, consiguientemente, sobre el equilibrio entre las
prestaciones pactadas. Relaciones y dinamismo se convierten en rasgos identificativos
de los contratos de larga duracién, elementos que permiten de distinguirlos de los cam-
bios instantdneos (c.d. discrete transactions) y de incluirlos en una categoria diferente,
caracterizada por su propia autonomia®.

En base a estas premisas, el legislador, a la hora de redactar el nuevo cédigo civil
y comercial argentino (CCC), entrado en vigor el primer de agosto 2015, recogiendo
los monitos de la doctrina, ha atribuido propia autonomia a los contratos de larga
duracién, distinguiéndolos de aquellos a ejecucién continuada y periédica, y adoptan-
do una especie de triparticién entre la disciplina general de los contratos®. Tras de la
aprobacién del nuevo cédigo, no hace falta distinguir entre contratos civiles y comer-
ciales, siendo esa una distincién superada a través de la unificacion de los dos codigos

61 R. E. SeeiDEL, Court Imposed Price Adjustments under Long-Term Supply Contracts, in Northwestern University Law Review, 76,
1981, p. 373.

62 R.1L. LoRENZETTI, Tratados de los contratos, tomo I, Buenos Aires, pp. 117-120.

63 R.L. LORENZETTI, Fundamentos de derecho privado. Cédigo Civil y Comercial de la Nacion Argentina, Buenos Aires, 2016, pp.
266-267.

64 Fundamentos del Anteproyecto de Cédigo civil y comercial de la Nacion, en Cédigo civil y comercial de la Nacién. Proyecto del Poder

Ejecutivo Nacional redactado por la Comision de Reformas designada por el Decreto Presidencial 191/2011, Buenos Aires, 2012, p 520 ss.; D.E.
EsBORRAZ, Significado y consecuencias de la unificacion de la legislacion civil y comercial en el nuevo codigo argentino, in R. Caroiru - D. E
EsBoRrrAZ, Nuovo codice civile argentino e sistema giuridico latinoamericano, Milanofiori Assago (MI), 2017, pp. 106-107.
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(civil y comercial), sino distinguir entre contratos discrecionales/relacionales, contra-
tos de consumo® y contratos de adhesién®. Esta distincién ha tenido como su légica
consecuencia la elaboracién de remedios diferentes para gestionar las superveniencias,
privilegiando, en razén de la categoria contractual considerada, la solucién judicial o
extrajudicial.

8. El deber de renegociar

En tema de contratos de larga de larga duracién, el Art. 1011 CCC establece

que: “En los contratos de larga duracion el tiempo es esencial para el cumplimiento del obje-
to, de modo que se produzcan los efectos queridos por las partes o se satisfaga la necesidad
que las indujo a contratar.
Las partes deben ejercitar sus derechos conforme con un deber de colaboracion, respetando
la reciprocidad de las obligaciones del contrato, considerada en relacion a la duracion total.
La parte que decide la rescision debe dar a la otra la oportunidad razonable de renegociar
de buena fe, sin incurrir en ejercicio abusivos de los derechos” .

La norma se ubica en el Capitulo 5 “Objeto” del Titulo II “Contratos en general”
del libro tercero del CCC. El objeto es un elemento esencial de cada contrato, pero
solo en solos contratos de larga duracién su realizacién depende del factor temporal.
Solamente si la relacién juridica dura por el tiempo establecido por las partes, el con-
trato produce los efectos deseados y el fin perseguido. El legislador argentino, entonces,
acoge una nueva tipologia contractual, ajena a los estudios tradicionales de derecho
civil, que refleja la complejidad de las operacién econdmicas actuales. Por otro lado, la
misma unificacién del derecho civil y comercial en un tinico c6digo toma en cargo los
cambios significativos producidos en materia de globalizacién de los mercados con la
aparicién nueva y antes desconocida de negocio juridicos, caracterizados por el durar

65 V. Riccruro, Dal contratto allo status. Il diritto dei consumatori nel nuovo codice civile argentino, R. CarpiLL - D. E. EsBoRRAZ,
Nuovo codice civile argentino e sistema giuridico latinoamericano, Milanofiori Assago (MI), 2017, p. 465 ss.; D. E. EsBorraz, voce Codice
civile e commerciale della Repubblica Argentina (circolazione del modello giuridico italiano nel), in Digesto (Sez. Civ.), Torino, 2016, pp. 564-
576.

66 A. PARISE, The Argentine Civil and Commercial Code (2015): Igniting A Third Generation Codes for Latin America, in Zeitschrift
fiir Europdisches Privatrecht, 2017, p. 662.
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en el tiempo de la relacién®. El esquema tradicional de la relacién juridica instantdnea
o diferida en el tiempo, pero siempre puntual, no parece adapta para nada a regla-
mentar las exigencias de mercado, que necesitan relaciones al mismo tiempo estables y
flexibles. En este contexto, el contrato constituye el programa de las parte para ejercer
sus actividades econédmicas o o de empresa®®.

Consecuentemente, el parrafo segundo del Art. 1011 CCC obliga las partes
a colaborar, respetando la reciprocidad de las prestaciones, por toda la durada de la
relacién contractual. El deber de renegociacién en buena fe, establecido en el pdrrafo
tercero, es congénito a todos los contratos que persiguen un resultado especifico y pre-
determinado por las partes, a menudo no aislado de la actividad de empresa y de los
objetivos econdmicos de cada contratante®.

El nuevo cédigo toma en consideracién las soluciones adoptadas, en materia
de comercio internacional, por los Principios UNIDROIT, por los Principles of Euro-
pean Contract Law (PECL)”" y, desde entonces, por el proyecto de Cédigo europeo de
contratos, que atribuyen a la parte afectada por las superveniencias el derecho de pedir
la renegociacién del contrato”. Teniendo en cuenta las dificultades como la probable
ineficiencia de un intervencion “externa’ del juez sobre el contrato, el nuevo cédigo
argentino introduce por lo contratantes el deber, ope legis, de renegociacién. Esta obli-

67 A. ParisE, The Argentine Civil and Commercial Code (2015): Igniting A Third Generation Codes for Latin America, in Zeitschrift
fiir Europiisches Privatrecht, 2017, p. 640 ff.; D.r. EsBORRAZ, Significado y consecuencias de la unificacion de la legislacion civil y comercial
en el nuevo codigo argentino, in R. CarpILLI - D. F. EsBoRRAZ, Nuovo codice civile argentino e sistema giuridico latinoamericano, Milanofiori
Assago (MI), 2017, pp. 128-129.

68 A. M. MoreLro, Contrato y proceso, Buenos Aires, p. 54.

69 E Macario, Tradizione e innovazione nella disciplina generale del contratto: i contratos de larga duracién, in R. Carpirir - D. E
EssoRRAZ, Nuovo codice civile argentino e sistema giuridico latinoamericano, Milanofiori Assago, 2017, p. 419.

70 M.y. BoNELL, / principi UNIDROIT 2004: una nuova edizione dei Principi Unidroit dei contratti commerciali internazionali,
in Diritto del commercio internazionale, 2004, p. 535; ].0. RODNER, Hardship under the UNIDROIT Principles of International Commercial
Contracts, in G. AKSEN, Global Reflections of International Law, Commerce and Dispute Resolution, Liber Amicorum in Honor of R. Briner,
Paris, 2005, p. 677.

71 M. Mekki, Hardship and Modification (or Revision) of the Contract, in A.s. Hartkamp, Towards a European Civil Code, Nijme-
gen, 2004, p. 503; H. ROSLER, Hardship in German Codified Private Law - In Comparative Perspective to English, French and International
Contract Law, in European Review of Private Law, 2007, p. 483.

72 V. Art. 6.2.3 Principi UNIDROIT; Art. 6:111, para. 2 PECL; Art. 157 Cédigo europeo de los contratos; A. PARISE,
The Argentine Civil and Commercial Code (2015): Igniting A Third Generation Codes for Latin America, in Zeitschrift fiir Europdisches Priva-
trecht, 2017, p. 660; M. R. FERRARESE, Le istituzioni della globalizzazione, Bologna, 2000, pp. 31-50; J. Ausy, La globalisation, le droit et
[Etat, Paris, 2010, pp. 75-80.
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gacién de fuente legislativa es finalizada al mantenimiento en vida de la relacién jurid-
ica e al retraso de un eventual fracaso de las tratativas’. Por lo demds, si el contrato es
programa econémico de las partes, como proyecto de largo plazo, supone la exigencia
de sucesivos cambios, accidentes o alteraciones que obligaran los contratantes a una
cooperacion en vista de la renegociacién, para suavizar los desequilibrios que se hardn
verificados o para recuperar la perdida finalidad contractual™. En definitiva, el equili-
brio entre las prestaciones pactadas constituye, bdsicamente, una instancia “moral” y
econémica que, a través el principio de buena fe en la ejecucién contractual, obliga a la
ponderacién entre la causa final del contrato y la adaptacién racional por parte de los
interesados”.

9. La prohibicién del ejercicio abusivo de los derechos
La renegociacién, ex Art. 1011 para. 3 CCC, debe hacerse en buena fe, sin que
ninguna de las partes incurra en el ejercicio abusivo del derecho.

El principio del buena fe introducido en el nuevo c6digo argentino’

compren-
de tanto la buena fe en sentido objetivo como la buena fe en sentido subjetivo. El ejer-
cicio abusivo del derecho, considerado asimismo en sentido amplio, se configura cada
vez que un sujeto realice una conducta contraria a los fines del ordenamiento juridico
o que exceda los limites impuestos por la buena fe, la moral o las buenas costumbres”.
El nuevo CCC, entonces, abandona, la légica del liberalismo econémico del cédigo
de Vélez (de 1871), reconoce la peligrosidad del ejercicio ilimitado de los derechos

individuales y limita su dmbito de actuacién, previniendo posibles desequilibrios so-

73 R. LORENZETTI, Fundamentos de derecho privado. Cédigo Civily Comercial de la Nacién Argentina, Buenos Aires, 2016, p. 269.
74 L. NocGrer- U. REIFNER, Introduction: The New Dimension of Life Time in the Law of Contracts and Obligations, in
L. NoGLER - U. REIFNER, Life Time Contracts. Social Long-Term Contracts in Labour, Tenancy and Consumer Credit Law, The Hague, 2014,
p. 47 ss.

75 A. M. MoRreLLO, Dindmica del contrato, La Plata, 1985, p. 123 ss.; E MACARIO, Sopravvenienze e gestione del rischio nell esecu-
zione del terzo contratto, in G. Grt11- G. VILLA, 1] terzo contratto, Bologna, 2009, p 183 ss.; R. PARDOLESI, Regole di “default” e razionaliti
limitata: per un (diverso) approccio di analisi economica al diritto dei contratti, in Rivista critica del diritto privato, 1996, p. 460 ss.

76 Art. 9 CCC Principio de buena fe: “Los derechos deben ser ejercidos de buena fe.

77 L’Art. 10 para. 2 CCC “La ley no ampara el ejercicio abusivo de los derechos. Se considera tal el que contraria los fines del ordina-
miento juridico o el que excede los limites impuestos por la buena fe, la moral y las buenas costumbres”.
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cio-econémicos’®. Con respecto a la renegociacién de los contratos de larga duracién,
hay ejercicio abusivo del derecho en la conducta del contratante que, en las tratativas,
intenta a obligar la otra parte al respecto de las condiciones que €l ha puesto de forma
unilateral.

Una semejante conducta desnaturalizaria el instituto de la renegociacién, como mo-
mento de recomposicién conjunta de los intereses de los contratantes, finalizado a la
individuacién de un renovado equilibrio contractual en el mutado contexto socio-e-
conémico”. La renegociacién de los contratos de larga duracién, por cierto, estd re-
lacionada con el principio de buena fe in executivis, que permite de imaginar que las
parte, si hubieran conocidos de forma preventiva las supervivencias, habrian todavia
negociado, pero pactando un diferente esquema contractual, pareciendo irracional una
negociacién fundada sobre una situacién de mercado no respondiente a realidad.

En definitiva, el deber de renegociar debe considerarse fruto de una decisiéon
corajosa del legislador argentino, que ha reconocido la importancia del factor temporal
en las relaciones contractuales de largo plazo, predisponiendo los instrumentos mds
eficientes para gestionar el riesgo de las supervivencias, retrasando la intervencién ju-
dicial y favoreciendo la solucién negocial. En el nuevo CCC se actta, entonces, una
combinacién perfecta entre la tradicién del derecho civil, que se quiere custodiar, y la
introduccién de nuevas herramientas capaces de hacer el sistema juridico mds funcional
a la compleja realidad de hoy.

10. La reforma del derecho contractual francés
La Ordonnance n° 2016-131 portant réforme du droit des contrats, du régime
général et de la preuve des obligations, hace mis de tres siglos de la entrada in vigor del

78 R. L. LoreNzETTI, Las normas fundamentales de derecho privado, Buenos Aires, 1995, p. 461 ss.: “De este modo las normas
contratuales deben adecuarse a los principio juridicos, deben revisar su coordinacion con el orden macrosocial.

El orden juridico actual no deja en manos de los particulares la facultad de crear ordenamentos contractuales, equiparables a juridico, sin un
contralor. El Estado requiere un Derecho Privado, no un derecho de los particulares. Se trata de evitar que la autonomia privada imponga sus
valoraciones particulares a la sociedad; impedirle que invada territorios socialmente sensibles. Sobre todo, se intenta evitar la imposicion a un
grupo, de valores individuales que le son ajenos...”

79 R. L. LORENZETTI, Fundamentos de derecho privado. Cédigo Civil y Comercial de la Nacion Argentina, Buenos Aires, 2016, pp.
129-131; E Macario, Genesi, evoluzione ¢ consolidamento di una nuova clausola generale: il divieto di abuso di dipendenza economica, in
Giustizia civile, 3, 2016, p. 509 ss.; G. VETTORI, Anomalie e tutele nei rapporti di distribuzione tra imprese. Diritto dei contratti e regole di
concorrenza, Milano, 1983, p. 30.
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Code civil, ha vuelto a escribir la disciplina general de las obligaciones y de los con-
tratos, atribuyendo fundamento positivo a la teoria de la imprévision®. La decisién del
legislador francés ha sido cuestién de interés para la doctrina europea y extra-europea,
tanto por razones de naturaleza histérica y filoséfica como de naturaleza econémic-
o-juridica. Bajo el primer aspecto, cabe recordar que el Code Napoléon ha constituido
el modelo a que se inspiraron buena parte de los cédigos modernos, incluidos cédigos
ecléticos como el argentino de 1871. Bajo el segundo perfil, la reforma manifiesta la
voluntad del legislador francés de hacer su sistema juridico nacional mds atractivo para
las empresas extranjeras.

El principio inderogable pacta sunt servanda, establecido por el Art. 1134 del
Code civil, llevaba los operadores de mercado a concluir muy pocos contratos de lar-
ga duracién. Ellos solfan concertar una pluralidad de contratos consecutivos de breve
durada, cuya clausulas podian ser modificadas a la hora de concluir un nuevo acuerdo.
Por estas razones, todos los proyectos de reforma de la disciplina de los contratos (-
vant-projet Catala; el proyecto de la Accadémie des Sciences morales et politiques directo
por Francois Terré; los proyectos presentados por la Secretaria) fijaban la reglamenta-
cién de la excesiva onerosidad sobrevenida®'.

A pesar de las advertencias de la doctrina, la jurisprudencia civil francesa con-
tinué siguiendo su orientacién consolidada que prohibia al juez de modificar al con-
trato, de forma equitativa, por causa de los cambios acaecidos en el tiempo®?. La Cour
de Cassation suponia que la nocién de imprevision chocaba con el principio general de
la fuerza obligatoria de los contratos (Art. 1134 code Civil) y, por lo tanto, represen-
taba una amenaza a la seguridad juridica®. Asimismo, la orientacién de la Chambre
commercial, que recurria al concepto de causa para justificar la resolucién o la modifica
de los contratos de largo plazo, ha perdido su sentido tras de la entrada en vigor de la

80 L Ordonnance fue publicada el 10 febrero 2016 en el Journal officiel de la République frangaise y entrd en vigor el 1 octubre 2016.
81 Projet de réforme du droit des contrats, 2008, Art. 136; Projet de réform du droit des contrats, 2009, Art. 101.

82 Cour Cass. (civ.), 6 marzo 1876, Canal de Craponne, in Les grands arrét de la jurisprudente civile, op. cit.

83 Sobre la teorfa de la imprévision, P. VOIRIN, De limprévision dans les rapports de droit privé, op. cit., p 294; J. AUVERNY-BENNE-

TOT, La théorie de l'imprévision: droit privé, droit administratif, droit ouvrier, Paris, 1938, p. 43 ss.
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Ordonnance, consecuentemente, hoy, serfa imposible respaldar acuella orientacién®.
La formulacién del nuevo Art. 1195 del Code civil® atribuye al contratista, cuya presta-
cién sea excesivamente onerosa por cambio imprevisible de las circunstancias, el dere-
cho de pedir a la contraparte la renegociacién del contrato. Si recurren los presupuestos
para la renegociacién, el contratista agravado, tal como prevean los Principios UNI-
DROIT?, sigue siendo obligado a cumplir sus prestaciones. En caso de rechazo de la
contraparte o de fallecimiento de la renegociacién, las partes puede decidirse a resolver
el contrato, estableciendo la fecha y las condiciones, o, alternativamente, pedir al juez
el ajuste del negocio, sugiriendo métodos y criterios orientativos de la intervencién
judicial. Si las partes no llevan a un acuerdo en un periodo de tiempo razonable, el juez
puede, a solicitud de un contratista, adecuar o resolver el contrato.

El sistema adoptado por la Ordonnance induce a las partes a llevar a un acuerdo
sobre la modifica de las condiciones negociales, excluyendo, en lo posible, la interven-
cién del juez. Sus principales fuentes de inspiracién se encuentran, como en el CCC
argentino, en el derecho privado europeo (PECL; DCFR), en el derecho internacional
uniforme (Principios UNIDROIT) vy, asimismo, en el § 313 BGB alemdn®’.

La reforma de 2016 ha acercado mucho el derecho francés a las soluciones del
derecho de contratos alemdn, que, mediante la Schuldrechtreform, ha establecido un
punto de equilibrio entre el principio de fuerza obligatoria de los contratos y las exi-
gencias de solidaridad y lealtad en la ejecucion negocial. El BGB aunque no individde
expresamente el deber de renegociar, fija una firme jerarquia entre los remedios judicia-
les de la modifica y de la resolucién del contrato. EI § 313 BGB prevé que, en caso de

84 La Ordonnance, inter alia, ha suprimido el concepto de causa como elemento esencial del contrato.

85 Art. 1195 Code civil: “Si un changement de circonstances imprévisible lors de la conclusion du contrat rend l'exécution excessivement
onéreuse pour une partie qui navait pas accepté d'en assumer le risque, celle-ci peut demander une renégociation du contrat i son cocontractant.
Elle continue & exécuter ses obligations durant la renégociation. En cas de refus ou d'échec de la renégociation, les parties penvent convenir de la
résolution du contrat, & la date et aux conditions qu'elles déterminent, ou demander d’un commun accord au juge de procéder i son adaptation.
A défaut d'accord dans un délai raisonnable, le juge peut, & la demande d’une partie, réviser le contrat ou y mettre fin, a la date et aux conditions

quiil fixe.”.

86 Art. 6.2.3, par. 2 Principios UNIDROIT “7he request for renegotiation does not in itself entitle the disvantaged party to withhold
performance”.

87 E Tuccarr, Note sull introduzione della “révision pour imprévision” nel codice civile francese, in Europa e diritto privato, 4, 2017,
p. 1517
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alteracién de la base negocial, las partes pueden pedir al juez la adaptacién del contrato
v, solo si eso no sea posible, pueden presentar la solicitud de resolucién contractual®.
Sin embargo, el nuevo Art. 1195 code Civil se presenta como una norma dispositiva,
que puede ser derogada por las parte a través de la insercién en el contrato de una cldus-
ula de aceptacién del riesgo de la imprevision®. Dicho lo cual, parece probable que
los contratistas franceses incluirdn en sus contratos cldusulas que impidan la revisién
judicial, procediendo a la reparticién negocial de cada riesgo, tal como ocurre en los
sistemas de Common Law con las clausolas de hardship™.

Al final, se deprende, de manera explicita, la intencién del legislador francés de
favorecer, como el reformador argentino, una solucién convencional al fenémeno del
desequilibrio contractual causado por acontecimientos sobrevenidos. Las partes, de
hecho, podrin acudir al juez solo en caso de fallecimiento de las tratativas de renegocia-
cién’'. Por esta razén, las previsiones de la reforma francesa realizan tanto un homenaje
al principio del favor contractus, como la recuperacién de la unidad del ordenamiento
juridico en la temdtica de la imprévision, hasta entonces, demasiado confusa.

88 P. SCHLECHTRIEM, Schuldrecht. Allgemeiner Téil, Tiibingen, 2002, p. 209 ss.; R. ZIMMERMANN, I/ BGB e ['evoluzione del diritto
civile, in La riforma del codice civile tedesco. Una riflessione di giuristi tedeschi ed italiani sul nuovo volto dello Schuldrecht, in Contratto e im-
presa. Europa, 2004, p. 625 ss.; U. FALK, La riforma del diritto tedesco delle 0bbligazioni: una valutazione critica, in Rivista critica del diritto
privato, 2005, p. 501 ss.; R. ScHULZE, 1/ nuovo diritto tedesco delle obbligazioni e il diritto europeo dei contratti, in Rivista di diritto civile,
2004, I, p. 57 ss.

89 P. MAZEAUD, Prime note sulla riforma del diritto dei contratti nell ordinamento francese, in Rivista di diritto civile, 2, 2016, p. 441;
L. Stxto SANCHEZ, Derecho contractual comparado.

90 R.a. MomBerG URiBE, 7he Effect of a Change of Circumstances on the Binding Force of Contracts (Comparative Perspectives),
Cambridge, 2011, pp. 155-158.
91 N. Movsgssts, Le role du juge en cas d'imprévision dan la réforme du droit des contrats, in La Semaine juridique- Edition générale

(JCP G), 2015, p. 1415 ss.
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THE US SUPREME COURT JUDGMENT
ON THE TRAVEL BAN
THE POWERS AND THE WORDS
OF THE US PRESIDENT

In a judgment delivered on 26 June 2018, the US Supreme Court declared the lawful-
ness of President Trump Executive Order which prohibited the entry into the country
of citizens coming from eight “suspect ”or “non-collaborative” nations, of which six are
majority Muslim.

Labeled as “Travel Ban,” or in a more provocative way as “Muslim Ban,” since its first
version enacted a fwe days after President Trump’s entry into office, the Executive Or-
der immediately became the object of a bitter political and judicial battle. One year and
half later, this battle was also echoed by the discussion in the Supreme Court, which
ended on 26 June with a narrow majority vote 5-4 in support of the opinion delivered
by the Chief Justice Roberts. The moral tension that deeply divided the Court within
it can be grasped in the passionate dissenting opinion of Justice Sotomayor, who poin-
ted out that “the United States of America was founded on the promise of religious
freedom “and that” the decision taken by majority by the Court fails to safeguard the
fundamental principle of religious neutrality enshrined in the Constitution.”

The judgment is particularly favorable for President Trump. But it would be a mistake
to read the Court’s decision as a full pass to the President’s policy on security and im-
migration. And it would be all the more wrong to understand it as an implicit universal
ode to neo-nationalist movements and to the choices of closing borders to migrants
and travelers that are emerging at different latitudes and in various jurisdictions.

In the ruling, the Court reiterated its well-established jurisprudence that the decision

* Full Professor of Administrative Law and Comparative Administrative Law, Roma Tre University.

220



to admit and exclude foreigners from the national territory constitutes the exercise of
a “fundamental sovereign prerogative” and pointed out that there is no constitutional-
ly-protected right of foreigners to enter American soil. These statements should not
be surprising if one considers the traditional refractoriness of the United States and
its courts to assume and recognize the cogency of international restrictions and the
absence of any reference to the right to asylum in the Bill of Rights. These statements
however could not be formulated in the same terms in European countries, whose
most recent constitutions, mindful of the horrors of the Second World War, expressly
safeguard that right and operate within the common constraints voluntarily assumed
in the migration policies of the European Union.

On the merits, the Supreme Court clearly stated that American law on immigration
and citizenship gives a wide delegation to the President to suspend with a special “Pro-
clamation” the entry of foreigners or classes of foreigners that may be harmful to the na-
tional interest, and in particular to its internal security. The Supreme Court underlined
that the text of the statutory provision in question “exudes respect for the President in
every clause.” Even in this case, however, the exact scope of this demanding statement
by the Court should not be misunderstood. In fact, it should be placed in the context
of a more general tendency of the American legal system to strengthen what scholars
have called the “Presidential Administration.” This awereness should lead to the avoi-
dance of partisan polemics, as the opinion of the Court suggests, making reference to
previous similar measures ordered by both Republican and Democratic Presidents.

It should also be noted that the Court gave the go-ahead to the presidential “Procla-
mation” only in the third version, which appropriately amended the first two texts of
the “Travel Ban.” This version, in fact, also includes people coming from countries of
non-Muslim religion, such as North Korea and Venezuela. In addition, the new version
of the Executive Order was adopted following a wide-ranging investigation, involving
various federal departments and agencies and efforts at cooperation with affected forei-
gn governments, and after the President consulted several members of the Executive.
This confirms that important and complex decisions such as the “Travel Ban” can
certainly not take place in an impromptu way or with extemporaneous and individual
initiatives even by the highest political authorities.

The most sensitive point of this dispute remains the possible discriminatory nature of
the announcement which excludes foreigners on the basis of their nationality, but in
reality also, at least according to the applicants and to the dissenting opinion of some
justices of the Supreme Court, on the basis of their religious beliefs. The knot is made
up of the words with which President Trump, during the electoral campaign and once
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elected, announced and accompanied his decision, with ambiguous and sometimes
openly anti-Islamic public statements and messages on Twitter. The Court overcame
the problem by focusing attention on the objective tenor of the measure, which is neu-
tral on the religious level, and on the breadth of the presidential powers. But the Court
did not shy away from an implicit reference to President Trump’s statements, underli-
ning the relevance of the “extraordinary power of speech” of American presidents and
recalling the long and unbroken tradition of public speaking with which, from George
Washington onwards, they always vigorously reafirmed the US commitment to honor
the principles of religious freedom, respect and tolerance. Of the debate in the Supre-
me Court, the words perhaps most impressive are those contained in the concurrent
opinion with which Justice Kennedy has in fact taken leave of the Court, at the end
of an extraordinary term played along the difficult ridge that has often separated con-
servatives and progressives within it: however broad the sphere of political discretion
recognized to the members of the Government, “this does not mean that they are free
to ignore the Constitution and the rights and liberties it protects.” An “anxious world”
must know that “our Government is always devoted to those freedoms that the Con-
stitution seeks to preserve and protect, so that they extend also to the outside and last.”

222






EDOARDO RUZZI*

MORE THAN JUST A CAKE:
MASTERPIECE CAKESHOP
AND THE FUTURE
OF CIVIL RIGHTS

ABSTRACT: 7he US Supreme Court’s ruling in the case of Masterpiece Cakeshop, Ltd. v. Colo-
rado Civil Rights Commission has disappointed many commentators.

The case originated by the refusal expressed by Jack Phillips, a Colorado baker, to create a cake for a
same-sex couple’s wedding. Charged with violation of the Colorado Anti-Discrimination Act, Mr.
Phillips justified such a denial by claiming that he could not be compelled to exercise his artistic
talents to support a view of marriage at odds with his own religious convictions. Phillips’ case is part
of a growing number of disputes that, all over the country, are challenging state public accommo-
dation laws by invoking the Free Speech or Free Exercise Clauses of the First Amendment of the US
Constitution. Therefore, the difficult question raised before the High Court was whether the First
Amendment exempts businesses to serve same-sex couples for religious reasons.

The Court did not give an answer to the broader constitutional issue but ruled in favor of the baker
‘on narrow grounds” finding that he did not receive a fair and impartial hearing. Thus, many au-
thors contended that the decision will not set a precedent for futures cases, except those where there is
evidence of religious hostility or bias from public officials. However, this paper argues that the Ma-
sterpiece Cakeshop ruling has set the table for a radical change in the civil rights jurisprudence. In
particular, it will explain why this decision failed to bolster the principles recognized in Obergefell
v. Hodges and, at the same time, left the door open to the creation of “a right to discriminate” in
the name of religious liberty.

1. During one public address in 2006, John Roberts, newly appointed Chief
Justice of the United States, stated that he was strongly in favor of deciding cases on

* Law school graduate, Roma Tre University. I would like to thank Viviana Sachetti for her comments and suggestions on an early draft
of this paper.
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“the narrowest possible grounds."” In his view, judicial restraint and pragmatism foster
greater consensus on the Court, with “clear benefits” for the entire judicial system.
He argued that unanimous or near-unanimous decisions would “promote clarity and
guidance for the lawyers and for the lower courts interpreting what the Supreme Court
meant” so that “[tJhe rule of law is strengthened when there is greater coherence and
agreement about what the law is”. The Supreme Court, in its recent decision Master-
piece Cakeshop, Ltd. v. Colorado Civil Rights Commission appears, prima facie, to follow
the Chief Justice’s approach to legal reasoning.?

The High Court was called upon to weigh equal rights with religious liberty on
a complex case involving a baker who, in the name of freedom of contract, refused to
create a cake for a gay couple’s wedding. In particular, the question addressed to the Su-
preme Court was whether compelling a business owner to engage in artistic expression,
which would conflict with his religious beliefs about same-sex marriage, could violate
the Free Speech or Free Exercise Clauses of the First Amendment.

In the end, the Supreme Court limited its 7-2 ruling to just an aspect of pro-
cedural fairness, thus leaving most substantive issues still open.? Therefore, it was not
surprising that the first commentators spoke of a narrow ruling on the unique facts of
the case, which would have not set a precedent for future clashes of state anti-discri-
mination laws and First Amendment rights.* This point of view is also supported by
the sheer numbers of the majority opinion. Not only the opinion of the Court was
delivered by Associate Justice Anthony M. Kennedy - notably a champion of individual
liberty rights -, but it is worth emphasising that two justices from the court’s liberal
wing, Justice Elena Kagan and Justice Stephen Breyer, joined their conservative collea-
gues’. By focusing the decision on the peculiar aspects of the case it has been easier to
gain a broader consensus and a solid majority in the Court. This result would have
been much more difficult to achieve, had the most divisive constitutional issues at stake
not been circumvented. Therefore, the Masterpiece Cakeshop ruling seems to prove the

1 As reported by C. R. SUNSTEIN, 7he Minimalist, in L. A. Times, 25 May 2006.

2 US Supreme Court, Masterpiece Cakeshop, Ltd., et al., Petitioners v. Colorado Civil Rights Commission, et al., 138 S. Ct. 1719,
2018.

3 The Court itself is fully aware that similar issues will likely arise again, as it is written in Justice Kennedy’s majority opinion:

“the outcome of cases like this in other circumstances must await further elaboration in the courts, all in the context of recognizing that
these disputes must be resolved with tolerance, without undue disrespect to sincere religious beliefs, and without subjecting gay persons
to indignities when they seek goods and services in an open market.”

4 See, e.g., C. R. SUNSTEIN, Congrats, Supreme Court. Keep Thinking Small, in Bloomberg, 21 June 2018; R. EpSTEIN, Symposium:
The worst Form of Judicial Minimalism - Masterpiece Cakeshop Deserved a Full Vindication for Its Claims of Religious Liberty and Free Speech,
in SCOTUSblog, 4 June 2018.

5 Justice Kagan filed a concurring opinion, in which Justice Breyer joined.
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expediency of Robert’s modest, minimalist approach.

In reality, Masterpiece Cakeshop outcome was not “as narrow as may firstappear.®”
This paper explores the context from which this decision developed and ultimately
analyzes its precedential value, considering the rising number of similar “wedding-ven-
dor cases.””

Notably, litigation is often seen as a tool for proactive social change in the
American system.® Supreme Court decisions like Brown v. Board of Education (1954),
which abolished school segregation and implemented civil rights, and Obergefell v. Ho-
dges (2015)", which recognized the fundamental right to marry for same-sex couples,
“were not only mileposts in legal development, they are also part of the country’s cul-
tural identity”"'. Indeed, Masterpiece Cakeshop v. Colorado Civil Rights Commission may
prove to be the first step toward another significant social change in American society,
albeit in a very different direction from Obergefell.

2. The case arose in 2012. David Mullins and Charlie Craig, a same-sex couple, vi-
sited the bakery “Masterpiece Cakeshop” in Lakewood, Colorado, to evaluate ordering
a cake for their wedding reception. The State of Colorado did not recognize same-sex
marriages at that time. Therefore, the two men planned to marry in Massachusetts,
and they were looking for a wedding cake for a reception to be held in Denver. Jack
Phillips, a devout Christian and the owner of the bakery, refused to sell them a cake for
their wedding, saying that creating a wedding cake for same-sex couples was at odds
with his faith. He later explained his belief that “to create a wedding cake for an event
that celebrates something that directly goes against the teachings of the Bible, would
have been a personal endorsement and participation in the ceremony and relationship
that they were entering into”.

6 D. Lavcock — T. BErG, Symposium: Masterpiece Cakeshop - Not as Narrow as May First Appear, in SCOTUSblog, 5 June 2018.
7 See D. Lavcock, The Wedding-vendor Cases, in Harvard Journal of Law & Public Policy, 41, 2017, p. 49.

8 See R. MicHAELs, American Law (United States), in ]. M. Smrts, Elgar Encyclopedia of Comparative Law, Cheltenham - Nor-
thampton, 2006, p. 66.

9 US Supreme Court, Brown v. Board of Education of Topeka, 347 U.S. 483, 1954.

10 US Supreme Court, Obergefell v. Hodges, 135 S. Ct. 2584, 2015.

11 R. MicHAELS, American Law (United States), p. 66.
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The couple felt humiliated by Mr. Phillips’s refusal to serve them. Conse-
quently, they filed a charge with the Colorado Civil Rights Commission, alleging
discrimination based on sexual orientation in violation of the Colorado Anti-Di-
scrimination Act (CADA). The Statute, amended in 2007 and 2008, explicitly prohi-
bits a place of public accommodation from refusing or denying to individuals the
full and equal access to goods and services because of their sexual orientation." For
these purposes, a place of public accommodation is defined as any “place of busi-
ness engaged in any sales to the public and any place offering services... to the pu-
blic”, with the exclusion of places that are principally used for religious purposes.'
Following an investigation of the facts, the Colorado Civil Rights Division conclu-
ded that Craig and Mullins’s claims were supported by probable cause that Phillips
violated CADA and referred the matter to the Colorado Civil Rights Commission.
The Commission found it proper to conduct a formal hearing, referring the case to
a State Administrative Law judge. Finding no dispute as to the material facts, the
AL]J entertained cross-motions for summary judgment and ruled in the couple’s favor.
The court rejected the two constitutional claims raised by Mr. Phillips. The baker first
argued that applying CADA in a way that would require him to create a cake for a sa-
me-sex wedding would violate his First Amendment right to free speech, by compelling
him to exercise his artistic talents to express a message with which he disagreed. More-
over, Phillips asserted that requiring him to create cakes for same-sex weddings would
violate his right to the free exercise of religion, also protected by the First Amendment.
However, the AL] did not agree that creating a wedding cake for Craig and Mullins’
wedding would force Phillips to adhere to “an ideological point of view.” It also found
that CADA was a “valid and neutral law of general applicability”, as it regulates both
religiously-motivated and secular conduct, and therefore its application to Phillips in
that case did not violate the Free Exercise Clause. The court thereby ruled against Phil-

12 “Itis a discriminatory practice and unlawful for a person, directly or indirectly, to refuse, withhold from, or deny to an indivi-
dual or a group, because of disability, race, creed, color, sex, sexual orientation, marital status, national origin, or ancestry, the full and equal
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of a place of public accommodation”. See Colorado
Revised Statutes, §24-34-601(2)(a).

13 Col. Rev. Stat. (C.R.S.), §24-34-601(1).
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lips and the cakeshop.

Both the Commission and the Colorado Court of Appeals affirmed the ALJ’s
decision in full. The Colorado Supreme Court denied Masterpiece Cakeshop’s request
for further review. Therefore, Phillips filed petition for a writ of certiorari with the U.S.
Supreme Court. The certiorari petition renewed his claims under the Free Speech and
Free Exercise Clauses of the First Amendment.'* The Supreme Court granted Phillips’
petition on 26 June 2017.

3. Masterpiece Cakeshop became the battleground of a social and political conflict
that is still polarizing the entire Nation."” The dramatic trend of the so-called “cultural
wars” has been highlighted by a survey conducted by the Pew Research Center,'® which
found the Country evenly split on religious exemptions in the wedding-vendor cases:
almost half of U.S. adults (49%) said businesses that provide wedding services should
be required to provide those services to same-sex couples as they would for any other
couple, while a nearly equal share (48%) said they should be able to refuse services
to same-sex couples if the business owner has religious objections to homosexuali-
ty."” More strikingly, only eighteen percent of the respondents expressed at least some
sympathy for both ."* As Professor Douglas Laycock pointed out, these two sides of
Americans - rather than seek “liberty and justice for all”- are openly looking to crush
each other.” Consequently, it is no wonder that the Masterpiece Cakeshop ruling was
expected to be the most important of the Court term.” It also saw the direct interven-
tion of the Department of Justice, who filed an amicus brief on behalf of Jack Phillips,
among more than 100 amicus briefs filed on both sides. The Trump Administration

14 Petition for Writ of Certiorari, Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, 16-111 2017 WL 2722428, 22
July 2016.

15 See D. Lavcock, The Wedding-vendor Cases, in Harvard Journal of Law & Public Policy, 41, 2017, pp. 49-58; see also

S. Warmier, SCOTUS for Law Students: Splitting the Free Speech Community, in SCOTUSblog, 8 December 2017.

16 See PEw ResearcH CENTER, Where the Public Stands on Religious Liberty vs. Nondiscrimination, 28 September 2016.

17 See PEw ResearcH CENTER, Where the Public Stands on Religious Liberty vs. Nondiscrimination

18 See D. Lavcock, The Wedding-vendor Cases, p 58.

19 See D. Lavcock, The Wedding-vendor Cases, p 58

20 See M. WaLsH, A “View” from the Courtroom: Setting the Table for a Major Ruling, in SCOTUSblog, 5 December 2017.
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agreed with the baker that his cakes were a form of expression and that he could not be
compelled to use his talents for something that was in contrast with his religious prin-
ciples.”! As Acting Solicitor General Jeffrey B. Wall wrote: “forcing Phillips to create
expression for and participate in a ceremony that violates his sincerely held religious
beliefs invades his First Amendment rights”, and that “a custom wedding cake can be
sufficiently artistic to qualify as pure speech, akin to a sculptural centerpiece.?*”

From an historical perspective, federal and state legislation against private ac-
tors’ discrimination has given rise to a number of significant constitutional issues. No-
tably, because anti-discrimination statutes regulate private conduct in public accom-
modations, they inevitably interfere with freedom of contract, one of the most revered
liberties of Anglo-American legal culture.”® This tension emerged during the Recon-
struction Era when Congress enacted the Civil Rights Act of 1875, prohibiting racial
discrimination in public accommodations (such as railroads, hotels, inns, theaters and
places of public amusement) even if privately owned.* The legislation did not succeed
in stopping discrimination practices by private actors, while numerous cases testing its
application rose across the entire country. Ultimately, the Supreme Court held that the
Civil Rights Act of 1875 was not constitutional under the Thirteenth and Fourteen-

21 As reported by R. BARNES, I Major Supreme Court Case, Justice Dept. Sides with Baker who Refused to Make Wedding Cake for
Gay Couple, in The Washington Post, 7 September 2017.

22 US Supreme Court, Brief for the United States as Amicus Curiae Supporting Petitioners, Masterpiece Cakeshop, Ltd. v. Colorado
Civil Rights Commission, 584 U.S., 2018.

23 According to Professor Epstein: “an antidiscrimination Law is the antithesis of freedom of contract” (R. A. EpsTEIN, Forbidden
Grounds: The Case Against Employment Discrimination Laws, Cambridge (MA), 1992, p. 3).

24 18 Stat. 335-337. The Civil Rights Act of 1875 provided: “Section 1. That all persons within the jurisdiction of the United

States shall be entitled to the full and equal enjoyment of the accommodations, advantages, facilities, and privileges of inns, public con-
veyances on land or water, theaters, and other places of public amusement; subject only to the conditions and limitations established by
Law, and applicable alike to citizens of every race and color, regardless of any previous condition of servitude . . . Section 2. That any person
who shall violate the foregoing section . . . shall . . . be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be fined not
less than five hundred nor more than one thousand dollars, or shall be imprisoned not less than thirty days nor more than one year”.
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th Amendments.” However, in the following decades, the importance of contractual
freedom began to decline.?® Other societal and economic interests were deemed more
important than the traditional doctrine of freedom of contract, and Congress passed
numerous laws that limited significantly the individual’s right to contract freely.”” Mo-
reover, pressures to recognize and challenge contractual discrimination on the basis
of race, color, religion, or national origin grew. Finally, after a long legislative battle,
President Lyndon B. Johnson signed into law the Civil Rights Act of 1964, prohibiting
racial discrimination in places of public accommodation.”® The constitutionality of
this provision was immediately challenged. This time, the Supreme Court unanimou-
sly held that Congress had acted within its authority and upheld the law. In Heart of
Atlanta Motel, Inc. v. United States case,” the Court ruled that the power of Congress
to promote interstate commerce also included the power to enact the prohibitions on
discrimination contained in the public accommodations section of the Civil Rights

25 US Supreme Court, Civil Rights Cases, 109 U.S. 3, 1883. For the Court, the recently enacted Amendments did not invest
Congress with the power to legislate against private acts of racial discrimination. On the contrary, the Court held that the Fourteenth
Amendment protected African Americans only from discrimination by State or its agents. As Justice Bradley observed: “it is State action
of a particular character that is prohibited. Individual invasion of individual rights is not the subject-matter of the amendment”. 109 U.S.
3-11. Following the Court’s “state action doctrine”, the scope of application of constitutional rights provisions is only limited “to vertical
relationships between the government and private individuals, but not to horizontal relationships between or among private parties”, see
J. W. SiNGER — 1. SAIDEL-GOLEY, Things Invisible To See: State Action & Private Property, in Texas A&:M Law Review, 5, 2018, pp. 439-445.
For a brief description of the history of state action doctrine, see R. HEMPHILL, State Action and Civil Rights, in Mercer Law Review, 23,
1972, p. 519; G. Donabio, Modelli e questioni di diritto contrattuale antidiscriminatorio, Torino, 2018, p. 8.

26 For an analysis of the common Law of contract in the late eighteenth and early nineteenth centuries see P. S. ATrvan, 7he Rise
& Fall of Freedom of Contract, Oxford, 1979.
27 Antitrust legislation is a clear example of this paradigm shift. In fact, the Sherman and Clayton Acts “consisted of unprecedent

restrictions on contractual freedom” by introducing anti-discrimination measures “involving the use of economic power and coercion”. See
K. L. Mccaw, Freedom of Contract Versus the Antidiscrimination Principle: A Critical Look at the Tension Between Contractual Freedom and
Antidiscrimination Provisions, in Seton Hall Const. Law Journal, 7, 1996, pp.195-211.

28 Tide II of the Civil Rights Act of 1964 provides that “[a]ll persons shall be entitled to the full and equal enjoyment of the
goods, services, facilities . . . and accommodations of any place of public accommodation . . . without discrimination or segregation on the
ground of race, color, religion, or national origin” 42 U.S.C. § 2000(a)-(h)6 (1964). In order to be a public accommodation under the Act,
an establishment must affect commerce, or its discrimination must be supported by state action. The establishment must also fall within
one of the following four categories: “(1) any inn, hotel, motel, or other establishment which provides lodging to transient guests,... (2) any
restaurant, cafeteria, lunchroom, lunch counter, soda fountain, or other facility principally engaged in selling food for consumption on the
premises, ... (3) any motion picture house, theater, concert hall, sports arena, stadium or other place of exhibition or entertainment; and
(4) any establishment (A)(i) which is physically located within the premises of any establishment otherwise covered by this subsection, or
(ii) within the premises of which is physically located any such covered establishment, and (B) which holds itself out asserving patrons of
such covered establishment”. 42 U.S.C. § 2000a(b).

29 US Supreme Court, Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 1964.
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Act of 1964.% In fact, discrimination policies had a disruptive effect on interstate com-
merce by significantly discouraging travel by African-Americans.” Thus, the Supreme
Court decision allowed Congress to invoke its Commerce Clause powers to eradicate
racial discrimination when it had an impact on interstate commerce. Moreover, after
Heart of Atlanta Motel, Inc. v. United States ruling, it was clear that discriminatory
exercises of freedom of contract could not be reconciled with the country’s “spheres
of allowable and tolerated activity.””” Nevertheless, discriminatory practices in public
accommodations did not cease to exist, also targeting women, people with disabilities
and homosexuals.”” As hostility toward these forms of discrimination grew, numerous
states adopted statutes to offer protection against discrimination on the basis of di-
sability, marital status, sex and sexual orientation. However, the inclusion of sexual
orientation as “protected class” has increased “the potential for conflict between state
public accommodations laws and the First Amendment rights.**” Indeed, Jack Phillips
is one of a growing number of bakers, florists, wedding planners, and the like who are
challenging modern public accommodations laws by invoking their free speech and
free exercise rights.”

4. The issue of whether the design and creation of a cake could be considered an
expressive conduct - thus protected by the First Amendment - was central during the

30 In upholding the authority of Congress to prohibit racial discrimination by a motel used by interstate travelers, Justice Tom C.
Clark argued that “the power of Congress to promote interstate commerce also includes the power to regulate the local incidents thereof,
including local activities in both the States of origin and destination, which might have a substantial and harmful effect upon that com-

merce”. 379 U.S. 241-258, 1964.
31 379 U.S. 241-253, 1964.

32 As James Buchanan notes: “the reconciliation of individual’s desires to “do their own things” with the fact that they live together
in society is accomplished largely by mutual agreement on spheres of allowable or tolerated activity”. See J. M. BucHaNAN, 7he Limirs of
Liberty: Between Anarchy and Leviathan, Chicago, 1975, p. 20.

33 L. G. LermaN — A. K. SANDERSON, Discrimination in Access to Public Places: A Survey of State and Federal Public Accommoda-
tions Laws, in N.Y.U. Review of Law and Social Change, 7, 1978, pp. 215-217.

34 As noted by the Supreme Court in Boy Scouts of America v. Dale, 530 U.S. 640-657, 2000.

35 See NM Supreme Court, Elane Photography, LLC v. Willock, 309 P.3d 53 (N.M.), 2013; NY Supreme Court, Gifford v. McCar-

thy, 23 N.Y.S.3d 422 (App. Div.), 2016; Washington Supreme Court, State v. Arlene’s Flowers, Inc., 389 P.3d 543, 2017, petition for cert.
filed, No. 17-108, 2017 WL 3126218 (U.S. 14 July 2017).
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oral argument.’® Attorney Kristen Waggoner, representing Mr Phillips, claimed that
the cakes created by her client (described as “highly-sculpted” and “stylized”) were en-
titled to protection in the same way that works of art are. Justice Sotomayor contended
that the Court had never given such protection to any food, regardless of their aesthetic
appeal. Moreover, as she added, its primary purpose is simply “to be eaten.’”” What was
fundamental for the Justice was to stress the importance of public accommodation laws
in changing society’s views on civil rights. Putting the issue in an historical perspective,
she pointed out that America’s reaction to mixed marriages and to race had not chan-
ged “on its own.” “It changed,” she said, “because we had public accommodation laws
that forced people to do things that many claimed were against their expressive rights
and against their religious rights.” In this respect, she invoked the 1968 Newman v.
Piggie Park Enterprises, Inc. ruling, addressing racial discrimination in public accom-
modations and First Amendment liberties.” In that case, a restaurant owner refused
to serve black customers because it was “his belief as a Christian” that, in doing so, he
would have contributed to racial intermixing and “contravened the will of God.” Later,
the owner was sued by some customers who were turned away because his refusal was
considered a direct violation of Title II of the Civil Rights Act of 1964, which bars
discrimination in public accommodations.” In his defense, he claimed that the instant
action and the Act under which it was brought constituted State interference with the
free practice of his religion, in absolute violation of The First Amendment. Both the
lower courts and the Supreme Court rejected the constitutional challenge to the Civil
Rights Act. In a unanimous opinion, the High Court found that the owner defenses
were “patently frivolous” and his conduct was in plain violation of Title II. Newman v.
Piggie Park Enterprises outcome helped establishing the principle that religious views
do not trump civil rights, as clearly explained by the District Court: “free exercise of

36 The audio and the transcription of the oral argument are available at www.oyez.org/cases/2017/16-111. See also H. ALVARE,
Symposium: As a Matter of Marriage Law, Wedding Cake is Expressive Conduct, in SCOTUSblog, 13 September 2017.

37 Justice Gorsuch noted that a wedding cake is also chosen for its artistic quality, rather than for mere consumption. “/n fac,”
he said, “7 have yet to have a wedding cake that I would say tastes great”.

38 US Supreme Court, Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 1968.

39 For an analysis of the similarities between the two cases see J. P. SCHNAPPER-CASTERAS, Déja Vi “No Cake for You”, in Harvard

Law Review Blog, 1 December 2017.

232



MORE THAN JUST A CAKE

one’s beliefs, ... as distinguished from the absolute right to a belief, is subject to regula-
tion when religious acts require accommodation to society.*’”

The holding in Piggie Park, that discrimination in public accommodations is
not protected by The First Amendment, was reaffirmed in the majority opinion in Ma-
sterpiece Cakeshop.*' As Justice Kennedy wrote in the beginning of the court’s opinion:
“[t]he First Amendment ensures that religious organizations and persons are given pro-
per protection as they seek to teach the principles that are so fulfilling and so central to
their lives and faiths. Nevertheless, while those religious and philosophical objections
are protected, it is a general rule that such objections do not allow business owners and
other actors in the economy and in society to deny protected persons equal access to go-
ods and services under a neutral and generally applicable public accommodation law”.

Though the Court recognized that the Constitution and the laws must protect
LGBT persons in the exercise of their civil rights, the majority ruled in favor of the ba-
ker. Justice Anthony Kennedy’s majority opinion found the Civil Rights Commission’s
treatment of Phillips’ case in violation of the State’s duty under the First Amendment
not to base laws or regulations on hostility to a religion or religious viewpoint.

In particular, the bias against Mr. Phillips’ belief was shown in the remarks of
one commissioner, who stated: “freedom of religion and religion have been used to
justify all kinds of discrimination throughout history, whether it be slavery, whether
it be the Holocaust... we can list hundreds of situations where freedom of religion has
been used to justify discrimination. And to me it is one of the most despicable pieces
of rhetoric that people can use their religion to hurt others.*””

This sentiment was found totally inappropriate by the majority.** Citing Chur-
¢ch of Lukumi Babalu Aye, Inc. v. Hialeah, the Court stressed that Free Exercise Clau-

40 US Supreme Court, Newman v. Piggie Park Enterprises, Inc., 256 F. Supp. 941 (D.S.C.), 1966.

41 See S. Ir1LL, Symposium: The First Amendment Protects Speech and Religion, Not Discrimination in Public Spaces, in SCOTU-
Sblog, 5 June 2018.

42 As also reported in the Petition for Certiorari, p. 42.

43 “To describe a man’s faith as “one of the most despicable picces of rhetoric that people can use” is to disparage his religion

in at least two distinct ways”, Kennedy explained, “by describing it as despicable, and also by characterizing it as merely rhetoric ... This
sentiment is inappropriate for a Commission charged with the solemn responsibility of fair and neutral enforcement of Colorado’s antidi-
scrimination Law-a Law that protects against discrimination on the basis of religion as well as sexual orientation”.
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se bars even “subtle departures from neutrality” on matters of religion.* Because the
record did not show any objection from the other six members of the Commission,
Justice Kennedy concluded that these statements casted doubt on the fairness and im-
partiality of the Commission’s adjudication of Phillips’ case.

Other evidence of hostility was found in the Civil Rights Division’s different treatment
in similar cases, involving other bakers who had declined to make cakes with “religious”
messages.” In these cases, a Christian activist named William Jack filed complaints al-
leging religious discrimination, as three bakeries had refused to make a cake decorated
with quotations from the Bible, such as “Homosexuality is a detestable sin. Leviticus
18:22.” 'The Division found no probable cause to support Jack’s claims of unequal tre-
atment and denial of goods or services based on his Christian religious beliefs. Before
the Colorado Court of Appeals, Phillips pointed out that the disparity in treatment
with the other bakers reflected the anti-religious animus of the government. However,
the Court of Appeals rejected this argument, holding that in the previous cases there
was no impermissible discrimination because of the offensive nature of the requested
message.

This argument was strongly criticized in Kennedy’s Opinion. In his view, a
principled rationale for the difference in treatment of these two instances cannot be ba-
sed on the government’s own assessment of offensiveness. In this respect, the majority
referred to its precedent decision West Virginia State Board of Education v. Barnette,*
where the Supreme Court held that neither the State nor its officials can prescribe “what
shall be orthodox in politics, nationalism, religion, or other matters of opinion.*””
According to the majority, Phillips was denied the right to a neutral decision-maker,
“who would give full and fair consideration to his religious objection as he sought to
assert it in all of the circumstances in which this case was presented, considered, and
decided.” Because of this, the rulings of the Commission and of the State Court that

44 US Supreme Court, Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520-523, 1993.

45 See D. RODRIGUEZ, Symposium: The Masterpiece Ruling Calls for Increased Vigilance of Discrimination in the Marketplace, in
SCOTUSblog, 7 June 2018.

46 US Supreme Court, West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624, 1943.

47 US Supreme Court, West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624-642, 1943.
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enforced the Commission’s order “must be invalidated.”

Nevertheless, the justices left open the possibility that similar cases could have
a different outcome, particularly if no evidence of unconstitutional hostility shall be
found.®® “The outcome of cases like this,” Kennedy wrote, “in other circumstances
must await further elaboration in the courts, all in the context of recognizing that these
disputes must be resolved with tolerance, without undue disrespect to sincere religious
beliefs, and without subjecting gay persons to indignities when they seek goods and
services in an open market.” Finally, the Court reversed the judgment of the Colorado
Court of Appeals, therefore invalidating the rulings of the Colorado State Administra-
tive Law judge and the Colorado Civil Rights Commission.

Thus, it is clear that the Masterpiece decision is based exclusively on the Free
Exercise Clause;* the Supreme Court simply avoided addressing the core issue of
whether religious objectors to same-sex marriage could be exempted from laws prohi-
biting discrimination against same-sex couples. Moreover, the High Court is likely to
sidestep such an issue for a while.

In fact, shortly after rendering the decision in the Colorado case, the Court
granted the petition for a writ of certiorari in another similar wedding-vendor case
brought to its attention, Arlenes Flowers, Inc. v. Washington, concerning a florist who
declined to provide her services - original flower arrangements - to a same-sex couple
for their wedding.”® The justices remanded the case to the Supreme Court of Washin-
gton, which unanimously ruled against the florist, for further consideration in light of
the Masterpiece Cakeshop decision.

48 See A. Howe, Opinion Analysis: Court Rules (Narrowly) for Baker in Same-sex-wedding-cake Case, in SCOTUSblog, 4 June 2018.
49 See D. Lavcock — T. BERG, Symposium: Masterpiece Cakeshop - Not as Narrow as May First Appear, in SCOTUSblog, 5 June
2018.

50 See A. Howe, Court Sends Battles over Services for Same-sex Couples, North Carolina Gerrymandering Back to Lower Courts, in

SCOTUSblog, 25 June 2018.
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5. In reality, Masterpiece Cakeshop is far from being a narrow ruling, confined
to the unique facts of the case.”’ And it will certainly set a precedent for the growing
number of disputes against businesses that, in response to the legalization of same-sex
marriage in Obergefell v. Hodges, are demanding exemptions from public accommoda-
tion laws that prohibit sexual orientation discrimination.” This trend has been fueled
by the Court itself. In cases like Burwell v. Hobby Lobby Stores, Inc.,> it substantially
extended to for-profit corporations the possibility to claim religious exemption from
a federal statute, specifically the contraceptive mandate of the Affordable Care Act™.
After this landmark decision, religious exemption has been frequently invoked to justi-
fy the refusal to serve LGBT people.” In all the abovementioned cases, the same notion
of religious freedom is very far from its traditional meaning. It is indeed presented as a
“right to discriminate and impose a conservative social order in the name of religion.>”

A right, essentially, to express his own bigotry without considering the humi-
liation, frustration and embarrassment inflicted to a person “when he is told that he is

57> 'The Masterpiece ruling has even entitled

unacceptable as a member of the public.
religious motivated bigotry to gain immunity from “even being called as bigotry at
all.’®” Indeed, the Court found “the smoking gun” that proved hostility to Phillips’
faith in a simple statement, from only one of the seven members of the Commission.
This position is quite puzzling for several reasons. As Justice Ginsburg pointed out in

her dissenting opinion, there was no concrete reason why the comments of one or two

51 As argued by E. CLARK, Symposium: And the Winner Is... Pluralism?, in SCOTUSblog, 6 June 2018, available at www.scotu-
sblog.com/2018/06/symposium-and-the-winner-is-pluralism; D. RODRIGUEZ, Symposium: The Masterpiece Ruling Calls for Increased Vigi-
lance of Discrimination in the Marketplace, in SCOTUSblog, 7 June 2018.

52 G. Donapio, Modelli e questioni di diritto contrattuale antidiscriminatorio, p. 89.

53 US Supreme Court, Burwell v. Hobby Lobby Stores, Inc., 134 S.Ct. 2751, 2014.

54 See K. RusseLL, Analysis: Hobby Lobby and Claims for Religious Exemptions from Anti-discrimination Laws?, in SCOTUSblog,
30 June 2014.

55 See A. K. HersH, Daniel in the Lion’s Den: A Structural Reconsideration of Religious Exemptions from Nondiscrimination Laws
since Obergefell, in Stanford Law Review, 70, 2018, pp. 265-269; G. DoNabp10, Modelli e questioni di diritto contrattuale, p. 89.

56 P. MILLER, Religious Freedom Advocates Warn of “Theocratic Zones of Control”, in Religion Dispatches, 13 June 2016, available at

www.religiondispatches.org/religious-freedom-advocates-warn-of-theocratic-zones-of-control; T. R. Day — D. WearHersy, Contemplating
Masterpiece Cakeshop, in Washington & Lee Law Review Online, 74, 2017-2018, pp. 86-99.

57 US Supreme Court, Heart of Atlanta Motel, Inc. v. United States, (Goldberg, J. Concurring), 379 U.S. 241-292, 1964 (quoting
S. REP. No. 88-872, §16).
58 N. Zarz, Masterpiece Cakeshop and the Constitutionalization of “Both Sides-ism.
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Commissioners should have been taken to overcome Phillips’ refusal to sell a wedding
cake to Craig and Mullins. In fact, the proceedings involved several layers of indepen-
dent decision making (the Civil Rights Division, the Commission, the Administrative
Law judge and the Colorado Court of Appeals) of which the Commission was but
one. Moreover, the declarative portion of these “hateful” assertions is simply true. In
the entire human history, religion has often been used to justify vile acts and horrible
crimes. And these statements were not aimed at Mr. Phillips own faith, but rather they
constituted part of a broader reflection on religion in general. A further controversial
aspect of the decision is the Court’s view that Craig and Mullins’ case is comparable to
JacK’s case.”® In contrast to Jack - who requested special cakes decorated with biblical
curses against homosexuality - , Craig and Mullins were simply looking for a wedding
cake: they mentioned no message or anything else distinguishing the cake they wanted
to buy from any other wedding cake Phillips would have sold. As Professor Noah Zatz
rightly noted, the Supreme Court’s ruling - rather than being narrow - has created a
new standard: hostility to anti-gay sentiments is treated as the equivalent of anti-reli-
gious hostility.®

Masterpiece Cakeshop is not only a missed opportunity to bolster the protection
against discrimination of LGBT people in public accommodations. Some considera-
tions in Justice Thomas™ concurring opinion suggest that, in the following years, the
protection of anti-discrimination laws could be further weakened by an avalanche of
religious exemptions. “The First Amendment gives individuals the right to disagree
about the correctness of Obergefell and the morality of same-sex marriage,” stated Tho-
mas (joined by Gorsuch). “If Phillips’ continued adherence to that understanding ma-
kes him a minority after Obergefell, that is all the more reason to insist that his speech
be protected.” For Thomas, the fact that homosexuality is embraced and advocated by
increasing numbers of people is an even more compelling reason to give First Amend-
ment protection to those “who wish to voice a different view.” He then concluded with
a reassurance to every Mr. Phillips of America (or, depending on the point of view, a

59 See D. RODRIGUEZ, Symposium: The Masterpiece Ruling Calls for Increased Vigilance of Discrimination in the Marketplace.
60 See N. Zarz, Masterpiece Cakeshop and the Constitutionalization of “Both Sides™ism.
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menace for the LGBT Americans who are going to exchange vows): “in future cases,
the freedom of speech could be essential to preventing Obergefell from being used to
“stamp out every vestige of dissent” and vilify Americans who are unwilling to assent to
the new orthodoxy."”

Thomas’s opinion goes beyond merely allowing people to discriminate in pu-
blic accommodations, when it is religiously based.

Rather, it opens up to the possibility of using the First Amendment as a weapon
against Obergefell itself, undermining marriage equality in a devious manner. And it
is highly possible that his position would prevail in the near future with the support
of a very influential and powerful ally: the Trump Administration. Former Attorney
General Jeff Sessions recently announced the creation of a “Religious Liberty Task For-
ce”, whose objective is to implement and enforce the religious liberty guidance issued
in the 2017.%? The guidelines for executive agencies include ensuring the “government
may not target religious individuals or entities through discriminatory enforcement
of neutral, generally applicable laws,” with a clear reference to the political impact of
Jack Phillips’s case. More importantly, after the announcement that moderate “swing”
Justice Anthony Kennedy is to retire, President Trump had the historic opportunity to
recast the Court in a more conservative posture, with a significant and decades-long
effect on the definition of religious freedom in America.

After Obergefell, many announced the end of the “culture wars.” Gay marriage
legalization was deemed as the final blow to the predominance of religion in American
society, a crashing and total defeat for conservative Christians.”> However, Obergefell
remains a Fourteenth Amendment case.

It operates only against the government and its agents. Thus, the right to civil
marriage, to “equal dignity in the eyes of the law,” does not apply to private actors®.

61 Citing Justice Alito’s dissenting opinion in Obergefell.

62 Administration of Donald J. Trump, 2017 Executive Order 13798-Promoting Free Speech and Religious Liberty Daily Com-
pilation of Presidential Documents 1-2.

63 See, e.g., R. DREHER, The Benedict Option. A Strategy for Conservative Christians in a Post-Christian Nation, New York, 2017.
64 See C. H. EsBECK, A Post-Obergefell America: Is a Season of Legal and Social Strife Inevitable, in The Christian Lawyer, 11,2015,
pp- 3-5.
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Moreover, there is no federal law that protects LGBT people.®® While some States have
chosen to implement marriage equality including “sexual orientation” as a protected
class, the invigorate resistance of religious objectors - supported by the federal govern-
ment - could seriously undermine the effectiveness of anti-discrimination acts.

A group of scholars has tried to offer a solution, attempting to reconcile reli-
gious liberty in the context of changes in the law of marriage.*

They argue that small businesses that sell goods and services should be exempt
from the obligation to supply them to same sex weddings, unless the denial would cau-
se substantial hardship.®” Following this model, a local monopolist cannot be permit-
ted to invoke religious freedom to deny same-sex couples or anyone else access to
the market.®® Nevertheless, this compromise solution leaves out the core aspect of the
deprivation of personal dignity that accompanies discrimination.®” After all, the Ma-
sterpiece case implicated much more than wedding cakes. It was about the “stigmatizing
injury,””” the “feeling of inferiority,”"” the humiliation, frustration, and embarrassment
resulting from discrimination.

65 As pointed out by J. G. CuLHANE, 7he Right to Say, but Not to Do: Balancing First Amendment Freedom of Expression with the
Anti-Discrimination Imperative, in Widener Law Review, 24, 2018, pp. 235-247.

66 See D. Lavcock, The Wedding-vendor Cases, p. 65.

67 See 1. C. Luru, Moving Targets: Obergefell, Hobby Lobby, and the Future of LGBT Rights, in Alabama Civil Rights & Civil Liber-
ties Law Review, 7, 2015, pp. 1-55.

68 D. Lavcock, The Wedding-vendor Cases, p. 66.

69 G. Donapio, Modelli e questioni di diritto contrattuale antidiscriminatorio, p. 93.

70 US Supreme Court, Roberts v. U.S. Jaycees, 468 U.S. 609, 625-628, 1984.

71 US Supreme Court, Brown v. Board of Education of Topeka, 347 U.S. 483-494, 1954.
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THE DESTRUCTION OF CULTURAL
PROPERTIES AS A WAR CRIME:
SOME. CRITICAL REMARKS
ON THE 1€C"S AL MAHDI CASE

In its rather short life since its establishment - 2018 marking the 20th anni-
versary of the adoption of its founding treaty - the International Criminal Court (he-
reinafter: ICC) has had the chance to trial and convict, for the time being, just three
people. However limited its action might appear considering only its final results, all
its delivered convictions have raised a number of important questions, appearing to
already establish some issues for the ICC’s future jurisprudence.

This is also the case of its latest judgment in 7he Prosecutor v Ahmad Al Faqi Al
Mahdi case (hereinafter: Al Mahdi case): following the equally controversial Lubanga
(2012) and Katanga (2014) cases, Al Mahdi’s conviction is certainly set to open discus-
sion on some unprecedented and fundamental matters, as follows.

On 27 September 2016, Trial Chamber VIII found Mr Al Mahdi guilty of
the war crime punished under Art. 8(2)(e)(iv) ICC Statute as a co-perpetrator in the
conducts that took place in Timbuktu (Mali), between June and July 2012, which
ultimately led to the destruction of ten historic monuments and buildings dedicated
to religion, nine of which were listed as UNESCO protected cultural-heritage sites.
Furthermore, a reparation order was issued on 17 August 2017, which became final on
8 March 2018, when confirmed in the appeal judgment raised by the Legal Represen-
tative of the Victims; such order is currently undergoing its implementation through a
plan for reparations, which is still in the drafting stage.

The situation in Mali, referred to the Office of the Prosecutor (hereinafter:

* PhD Candidate in European Union Law, Roma Tre University.
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OTP) by the Government itself, pursuant to Art. 13(a) ICC Statute, was investigated
starting January 2013, and benefitted since its earliest stages from the full cooperation
and disclosure of the events by Mr Al Mahdi, who was later arrested on 26 Septem-
ber 2015. Moreover, in an unprecedented submission before the ICC, Mr Al Mahdi
reached a plea agreement with the OTP and subsequently took full responsibility for
his actions and made an admission of guilt at the trial’s opening, thus prompting an
almost instantaneous verdict by the Chamber, which sentenced him to nine years of
imprisonment.

As for the reparations order, the ICC assessed Mr Al Mahdi’s liability as amoun-
ting to 2.7 million euros for the reparations owned to the Timbuktu community.

Mr Al Mahdi, regarded as an expert of Islam and of the Koran, joined the Ansar
Dine group in April 2012. Such a group has been considered by the U.N. as a local
Islamic terrorist organization since 2013 and has taken a significant role in the undi-
sputed non-international armed conflict that has spread throughout the whole country
starting in January 2012.

The defendant has been charged with the war crime of attacking protected
objects, as punished by Art. 8(2)(e)(iv) ICC Statute, which considers the intentional
attacks directed against, inter alia, religious buildings and historical monuments, “pro-
vided that they are not military objectives”.

This crime was jointly considered by Mr Al Mahdi and the OTP as a more
adequate characterization than the one set forth in the more general crime sanctioned
under Art. 8(2)(e)(xii) ICC Statute, particularly regarding the mens rea element.

When considering the circumstances of the present case, special relevance shall
be accorded to Art. 16 of the 1977 Additional Protocol II to the 1949 Geneva Conven-
tions, applicable to non-international armed conflicts, which poses a general prohibi-
tion of committing hostilities against cultural objects and places of worship “which con-
stitute the cultural or spiritual heritage of peoples”. Nine of the ten buildings destroyed
with the participation of Mr Al Mahdi had been listed as UNESCO protected, thus
triggering their protection as cultural properties under Art. 16. For the tenth building,
a mausoleum that was not a UNESCO-listed property, the issue should have arisen as
to its qualification for safeguarding, because its destruction is not therefore necessarily
deemed by the ICC as inherently of “particular gravity,” thus constituting a war crime.

However, it must be noted that the Trial Chamber’s decision provided no
explanation of any kind as to why it ruled that even the destruction of this unlisted
mausoleum was a war crime. An exhaustive definition of objects that require special
protection is however provided by the Second Protocol to the 1954 Hague Convention
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for the Protection of Cultural Property in the Event of Armed Conflict, on which the
Chamber appears to rely entirely. Particular notice shall be given to the Chamber’s in-
terpretation of the contextual element established by Art. 8(2)(e) ICC Statute of an ar-
med conflict of non-international character. Indeed, the ICC, without contemplating
any further examination nor considering any jurisprudence of the ad hoc international
criminal tribunals, satisfies itself by regarding the conduct punished under Art. 8(2)(e)
(iv) ICC Statute as self-sufficient, notwithstanding “a link to any particular hostilities
but only an association with the non-international armed conflict more generally”.
While such a characterization is not to be rejected per se, it is certainly unsettling to
find a criminal court relying on a self-explanatory definition and employ locutions such
as “more generally” to describe the contextualisation of the conducts.

The already mentioned unprecedented application of Art. 65 ICC Statute, and
the subsequent proceedings founded on an admission of guilt, wisely led the Chamber
to an exhaustive explanation as to the rationale behind such institution, with adequate
weight given both to the Statute’s travaux préparatoires and to a comparison between
Civil and Common Law legal systems on such matter.

No such clarity pertains however to the in concreto considerations therefrom
provided by the Trial Chamber. Art. 65(1)(c) ICC Statute requires any admission of
guilt to be “supported by the facts of the case™ such an element is indisputably present
in the Al Mahdi case, as underlined by the Chamber itself. In considering, the ICC
affirms that in the present case there were “no viable affirmative defences”: this assertion
constitutes quite a puzzling reflection, as the defendant, while entering an admission of
guilt, waived his right to “raise defences and grounds for excluding criminal responsibi-
lity, and to present admissible evidence at a full trial”.

Furthermore, and in light of said requirement posed by Art. 65(1)(c) ICC Sta-
tute, wich appears to demand that the facts of the case to support the entirety of the
defendant’s admission, it is yet again bewildering to have a criminal court affirm that
“[tJhe Chamber has been able to independently corroborate almost all of Mr Al Mah-
di’s account with the evidence before the Chamber, strongly indicating that the entire
account is true” (emphasis added).

As for the punishment handed to Mr Al Mahdi, the Trial Chambers first reco-
gnizes how the Statute’s Preamble “establishes retribution and deterrence as the primary
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objectives of punishment at the ICC”, affirming then vehemently how “reintegration
into society [...], in particular in the case of international criminal law, [...] cannot be
considered to be primordial and should therefore not be given any undue weight”. It is
quite difficult not to argue that such approach is, indeed, primordial, as the educational
purpose of criminal penalties is recognized worldwide by courts of law and constitu-
tions.

The Chamber’s line of thought becomes even more confusing as it admits Mr
Al Mahdi’s attitude as “likely to successfully reintegrate into society”, accordingly con-
sidering such a circumstance as mitigating for the final decision upon his punishment.

Furthermore, the Chamber considers Mr Al Mahdi’s initial reluctance to de-
stroy the historic and religious sites to be a mitigating circumstance “of some relevan-
ce”, as he reportedly affirmed that “it would be preferable not to destroy the mausoleu-
ms so as to preserve good relations with the population of Timbuktu”. However, the
Chamber itself recognizes that the defendant “fully endorsed” the attack and was “fully
implicated in [its] execution”. This certainly raises some perplexity as to the ICC’s rea-
soning: indeed, Mr Al Mahdi admittedly overcame his initial hesitation, thus demon-
strating the strongest intention of carrying out the incriminated conduct. Such firm
resolve, developed in a rather short time, is hardly congruous with the rationale behind
the application of mitigating circumstances.

The Al Mahdi case may prove to be a landmark decision as for a number of
issues unprecedented in the ICC’s jurisprudence, regarding both the crime sanctioned
by the Trial Chamber and the relevance of an admission of guilt by a fully cooperative
defendant.

As to the crime, it is simple to imagine for instance that, should the situation
of the Syrian Civil War ever be referred to the Court by the United Nations Security
Council, the ICC could certainly apply the reasoning behind the A/ Mahdi decision
in trying those responsible for the well-known destruction of UNESCO sites occurred
therein. Nevertheless, some perplexities and uncertainties that the Trial Chamber ge-
nerated shall necessarily find a solution in the near future, by considering in particular
those general principles of criminal law to which the ICC is bound.
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WHO SHALL ADMINISTER THE NATIONAL
CAPITAL TERRITORY OF DELHI?
THE INDIAN SUPREME COURT AFFIRMS
A PRINCIPLE OF COLLABORATION BETWEEN
THE FEDERAL AND THE “LOCAL” GOVERNMENT
FOR THE CITY MANAGEMENT

ABSTRACT: The Indian Supreme Court has put an end to the long-running political battle over
who should have more power to administer Delbi, between the central government, in the person of
the Lieutenant Governor Anil Baijal, and the Delhi’s local one, represented by Arvind Kejriwal as the
Chief of the Coucil of Ministers. Since the local Aam Aadmi Party has won the elections, it has strug-
gled to govern, especially because of the 2016 Delhi High Courts judgment according to which the
“Lieutenant Governor is boss of administration in Delhi”. In its final decision, the five-judge consti-
tutional bench affirms a principle of collaboration between the two levels of government. As written
in the conclusion of the Court, the Lieutenant Governor and the Chief of the Council of Ministers are

a ‘team” or a ‘pair on a bicycle” that share collective responsibility for the city management.

The Indian Supreme Court has put an end to the long-running political battle over
who should have more power to administer Delhi, between the central government, in
the person of the Lieutenant Governor Anil Baijal, and the Delhi’s local one, represen-
ted by Arvind Kejriwal as the Chief of the Council of ministers. Since the local Aam
Aadmi Party has won the elections, it has struggled to govern, especially because of the
2016 Delhi High Court’s judgment according to which the “Lieutenant Governor is
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boss of administration in Delhi.!”

The present case, Government of NCT of Delbi v. Reportable Union of India &
Another (4 July 2018),? has been decided by the Supreme Court, acting as the highest
Appellate Court in civil and criminal issues (“appellate jurisdiction”). At the same time,
in the header of the concurring opinion issued by judge D. Y. Chandrachud, it is
written that the case also falls within the “original jurisdiction” for disputes between
the Government of India and the States, in this case a special Union territory (p. 238:
“In the Supreme Court of India civil/criminal appellate/original jurisdiction”). In fact,
when the Civil Appeals were heard, a Bench consisting of Justice A. K. Sikri and Justice
R. K. Agrawal, in an order dated 15 February 2017, was of the opinion that the ap-
peals should be heard by a Constitutional Bench, since it dealt with a substantial legal
question about the interpretation of Article 239AA of the Constitution. This double
jurisdiction is possible because the Supreme Court of India, in addition to acting as the
guardian of the Constitution in the guise of a Federal Court, it also exercises appellate
and advisory powers - arts. 124 et seq., Const.?

In its final decision, the five-judge constitutional bench affirms a principle of
collaboration between the two levels of government. As written in the conclusion of
the Court, the Lieutenant Governor and the Chief of the Council of Ministers are a
“team” or a “pair on a bicycle” who share collective responsibility for the city manage-
ment (p. 200). Looking at the facts, many questions arise, in particular: why is there a
Lieutenant Governor who represents the central government in a city, given that India
is a Federal State? Which is the legal nature of the National Capital Territory of Delhi?

The organization of the Indian Territory is peculiar: there are twenty-nine Sta-
tes (as in a normal Federation) and seven Union territories. The former each have a Par-
liament, a Council of Ministers and a Prime Minister. They each also have a Governor,
who acts as a Secretary of the Indian President, and exercises his powers “only upon and
in accordance” with the advice of Ministers, except in a few well-known situations (arts.
74 and 163, Const.). The latter are a type of administrative division, ruled directly by the
central government (Art. 239, Const.). In fact, an Administrator governs them. He is not
bound to act according to the advice of the Council of Ministers (Sec. 44, Union Terri-

1 D. MAHAPATRA, Relief for AAP: Supreme Court Says Delhi Lieutenant Governor Can’t Act Independently, in The Times of India, 4
July 2018.

2 Supreme Court of India, Government of NCT of Delhi v. Reportable Union of India & Another, No. 2357/2017, 4 July 2018.
3 See K. RaNa, Jurisdiction of Supreme Court of India, in Important India, July 2018. See also M. ROSENFELD — S. Saj6, The

Oxford Handbook of Comparative Constitutional Law, Oxford, 2012, passim, for a general overview on Constitutional jurisdiction traditions in
common Law countries.
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tories Act, 1963). At the moment, there are three kind of Union territories: the regular
ones, the Union territory of Puducherry and the sui generis National Capital Territory
of Delhi (respectively arts. 239, 239A and 239 AA, Const.). Only the last two territories
have their own local Parliaments, which are directly elected. The National Capital Ter-
ritory of Delhi has been a special Union territory since 1991, when article 239AA was
introduced in the Constitution. In the city, the local government is the expression of the
Legislative Assembly. However, a form of “administrator” has been maintained, in the
role of the Lieutenant Governor. Because of this national hybrid institutional structure,
the Supreme Court recalls, in the decision at hand, that the Indian form of government
is one of “quasi-federalism” or a “weak federalism” (the expression “quasi-federalism” can
be found originally in the sentence Shamsher Singh v. State of Punjab, in 1974). Indeed,
the “Union territory” entity was not present in the Charter at the beginning, but was
incorporated only afterwards, in 1956, by the Seventh Amendment Act.

First, to solve the issue as to who has the power to administer Delhi, it is worth
examining whether the city is still a Union territory or if its “special status” confers on
it a semi-statehood that would justify an exception to top-down control by the federal
government. In the words of the Supreme Court: “whether the inhabitants or voters
of National Capital Territory of Delhi remain [de facto] where they were prior to the
[recognition of the] special status [that] instils prana into the cells” (pp. 3-4).

The appellant (the chief of the Council of Ministers) claims that, after 1991,
the status of the voters of the National Capital Territory of Delhi changed the principle
of representativeness from a notional to a real one. Consequently, the High Court’s de-
cision has suffocated the true soul of the provision. “Thus, article 239AA, in the case of
Delhi, whittled down the executive power of the centre to only three reserved subjects

»

falling outside the [...] executive power of the [chief of the Council of Ministers]
(p. 31).

The respondent (the Lieutenant Governor) affirms that, notwithstanding the
special status, the National Capital Territory of Delhi has not acquired any statehood.
It is still a Union territory, where a literal and true interpretation of the relevant consti-
tutional articles is sufficient, considering also the suggestions made by the Balakrishnan
Committee during the preparatory works for the introduction of art. 239 AA in the
Constitution (1991). On these premises, the power of the National Capital Territory
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of Delhi’s Legislative Assembly is, according to article 239AA-3, “special and partial”.
In fact, nowhere in the Constitution has it been stipulated that the executive power of
a Union territory vests in the Council of Ministers and/or in the Legislative Assembly.
Article 239AA-4, in addition, employs the phrase “Lieutenant Governor and his Mini-
sters”, which implies that the Lieutenant Governor, and not the Chief of the Council
of Ministers, is responsible for the administration of the Union territory. The result is
that, even if there is a directly elected Legislative Assembly, there is not necessarily a
parallelism between legislative and executive-administrative federalism (p. 40).

Based on the differences in the arguments on these points the Supreme Court
analyzed whether if the role and powers of the Lieutenant Governor were more similar
to those of a Governor of a State (following the Shamsher Singh case) or to those of
a Union territory’s Administrator (following the Deuji Vallabhbhai and others case).
It concluded that, because the Lieutenant Governor is bound by the “aid and advice”
of the Chief of the Council of Ministers, his role is more similar to that of a Governor
of a State. However, the National Capital Territory of Delhi, (page 157): “is a class by
itself but is certainly not a State” (in the sense of Part VI, Const.).

Secondly, it is necessary to focus on the interpretation of the words “aid and ad-
vice”, referring to the duty of Delhi’s Chief of the Council of Ministers to report to the
Lieutenant Governor for matters in the competences of the local Legislative Assembly.
Is there the possibility for the Lieutenant Governor, on behalf of the Indian President,
to interfere in “any matters” on which there are differences of opinions between the
Lieutenant Governor himself and the Chief of the Council of Ministers (Art. 239AA-
4)? The answers to these further questions depend on which kind of executive power the
Lieutenant Governor can exercise with respect to the Chief of the Council of Ministers’
activity. The Supreme Court sheds light on the issue in the following way, (pages 168
169): “sixty-ninth Amendment wanted to establish a democratic setup and representa-
tive form of government. [This effort] turns futile if the Government of Delhi is not able
to usher in policies and laws.” According to a purposive interpretation, article 239AA-4
stipulates a Westminster style cabinet for the National Capital Territory of Delhi, thus,
(page 178): “It can be very well said that the executive power of the Union [the Lieute-
nant Governor] in respect of the National Capital Territory of Delhi is confined to the
three matters in the State List”, that are considered as exceptions (police, public order
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and land). Such an interpretation would thwart any attempt on the part of the Lieute-
nant Governor to seize all control, and allow the concept of pragmatic federalism and
federal balance to prevail by giving the National Capital Territory of Delhi some degree
of independence. However, it can not be denied that the words “any matters” indicate,
in case of differences of opinions between the Lieutenant Governor and the Chief of
the Council of Ministers, that the former has the power to refer to the Indian President
on all matters and not only on those three exceptions that derive from articles 239AA-3
and 4. Notwithstanding the incontrovertible literal sense, this “does not mean that the
Lieutenant Governor should raise an issue in every matter” (p. 188). The power of the
Lieutenant Governor, to replace with his own decisions those of the Chief of Ministers,
is a special one and it must be an exception to the general rule. The Chief of the Coun-
cil of Ministers, on his part, has the duty to inform the Lieutenant Governor about
all the agendas proposal and decisions so as to keep the latter apprised and to enable
him to scrutinize the activity of the former. According to the judgement, the Business
of the Government National Capital Territory of Delhi Act (1993) already contains
detailed instruments to adopt mutual cooperation (rules 9, 10, 11, 14, 23, 25, 42, 49
and 50).

The Supreme Court itself recognizes that carrying out the above-proposed so-
lution would give rise to new conflicts: “[...] that apart, when we take a broader view,
we are also alive to the consequence of such an interpretation” (p. 190). However, the
choice in favour of equilibrium in interests and principles through the institutional dia-
logue is not necessarily, a bad path. It allows clarifying the point, on the one hand, with
a flashback to the Indian constitutional history, and on the other hand, by presenting
the complex structure of a capital city.

On the basis of a holistic, pragmatic and purposive interpretation of the Fun-
damental Law, three judges explained their decision starting from the clarification
of the following fundamental concepts: “representative governance”, “constitutional
morality”, “constitutional objectivity”, “legitimate constitutional trust”, “collective re-
sponsibility”, “federal functionalism”, and “collaborative” and “pragmatic federalism”.
However, also the other two judges, of the five that have constituted the bench for
this case, have adopted a similar method in their concurring opinions. Then, as a long
preamble to the decision, the Supreme Court offers a paternalistic argumentation on

248



WHO SHALL ADMINISTER THE NATIONAL CAPITAL TERRITORY OF DELHI?

the universal value of the Constitution. It employs words such as “vital force”, “sanctity
of objectivity”, “sacrosanctity of democracy”, “solemn idea of decentralization”, “spirit
of the Constitution”, “constitutional ethos”, etc. The style of the long digression is
not purely mystique but is also characterized by references to the fathers of Western
political and juridical doctrines (Main, Jefferson, Locke, Montesquieu, Dicey) and to
the activities of other Supreme Courts (such as the US, Canadian and Israeli ones).
Why is this long part of the judgment so important? The Indian Constitution has
represented the point of balance within the complex ant-colonialist movement, betwe-
en the instances of nationalists (any “form” of government as long as independence
is maintained) and the necessity of that part of public opinion to properly represent
all religious groups (a new progressive legal order that reflects society). Because of the
conflictive social system, the Constitution has been the solution to all these different
positions, “imposing every constitutional act as an affirmation of juridical truth that re-
duces the spaces of politics.” This probably explains why the Indian Constitution, with
its 450 articles and numerous special provisions, is the longest in the world. However,
in the present case, the traditional “constitutional ethos”, instead of creating a strictly
legal interpretation, is used in order to give space to negotiation and political action.
They are, precisely, the negotiation and the political action that find a favourable
ground in a (global and capital) city where the incompleteness of the constitutional
structure, in terms of “weak federalism”, enters into a particular tension. A capital city,
in fact, lives the relationship between local (the city as an autonomous political entity)
and central interests (the city as an administrative unit, dependent on the central go-
vernment) intensely. At the same time, its special status makes the coexistence between
the federal and the unitary impulses even more problematic. The special status depends
on the fact that the National Capital Territory of Delhi hosts the capital city and it is
in itself a special global prototype: a megalopolis, the second in the world after Tokyo
in terms of population and density.” The starting point is the kind of urbanization that

4 Personal translation from G. GRraPP1, Stato e costituzionalismo (post)coloniali in India. Differenze e attraversamenti, in Scienza e
politica, XXV:48, 2013, pp. 53-73).
5 Worep Economic Forum, These Will Be the World’s 10 Biggest Cities in 2030, 28 June 2017; see also UN DepARTMENT OF

Economic AND SociaL Arrairs, PoruLaTioN DivisioN, 7he World's Cities in 2016.
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is, in this case, truly widespread. The urban area of Delhi hosts 46 million of people.®
It does not represent the administrative border but the functional unit as the sum of the
territory included in the National capital region and other several districts from other
Border States. To have a complete picture of the urban reality, it is important to think
in terms of concentric circles. Under the National capital region, there is the National
Capital Territory of Delhi with its 16 million people.” Below this level, there are eleven
districts, among which there is also New Delhi which is both the capital city of India
and of the National Capital Territory of Delhi. At this level, the population approaches
the local European standards and New Delhi is around 250,000 people.® Indeed, the
“district” is not the most appropriate term to describe it considering that it normally
indicates the “rural” local units above the village and the block levels (seventy-third
Amendment, Panchajati Raj Act, 1992). In the urban context the right labels for the
local units are those of “municipal corporations” for areas with more than one million
people; “municipal councils”, for those more than 100,000, and nagar panchayati for
areas in transition from rural to urban. The National Capital Territory of Delhi origi-
nally had a municipal corporation that covered eight districts, providing services for
11 million people.” It has been recently divided into three new local authorities for
North, South and East and they can be considered as metropolitan institutions. More-
over, there are the New Delhi Municipal council, specific for the sole “district” of New
Delhi, and another special authority known as Delhi Cantonment Board. Because of
this complex situation, the National Capital Territory of Delhi’s semi-statehood and
the ratio of the Union-territory system are strangely overlapping with each other, to say:
is Delhi an independent State? Or is it merely a decentralized authority (as an internal
articulation of the federal State)? Or, even, is it a local self-government?

In conclusion, with these historical and demographic elements in mind, some
of the words of the judges become clearer. In particular, the reference to a “principle of

6 Nar1oNAL CAPITAL REGION PLANNING BoaRD, MiNisTRY OF URBAN DEVELOPMENT, GOVERNMENT OF INDIA, Annual Report
2014-2015.

7 National Capital Territory of Delhi’s population available at www.citypopulation.de/India-Delhi.html?cityid=2925

8 New Delhi’s population available at www.citypopulation.de/php/india-delhi.php

9 Municipal Corporation of Delhi’s population in 2011, available at www.census2011.co.in/census/state/delhi.html and www.

censusindia.gov.in/2011-prov-results/paper2/data_files/India2/Table_2_PR_Cities_1Lakh_and_Above.pdf.
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constitutional governance” in the meaning of the “fiduciary nature of public power and
the system of checks and balance” or, in a negative form, of a “principle of non-obsti-
nacy” of the centre towards the local government, in favour of a welfare administration
(p. 58 and what has been called here: a “principle of collaboration”) makes much more
sense. Therefore makes much more sense, the judgment can be considered not only a
signal of a more mature democracy but, also, of an improvement in the National fede-
ral structure. The latter consequence is evident even just by considering the reference
the Court makes to the enumerated powers of the local Legislative Assembly in article
239AA-3 and 4, with the aim to clarify the demarcation of competences between the
centre and the periphery or, otherwise, between the federal government and the “qua-
si-State” of Delhi.
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Professor Auby, on the occasion of your lectures at Roma Tre University, 1
would like to ask you a few questions concerning some issues of administrative law in

France and how it compares with other European legal systems, including the one in
Italy.

1. According to the new Code des relations entre le public et 'administration, what
are the current problems that France shares with other legal systems such as the
Italian one?

I would say there are six main problems shared by the French and Italian legal
systems.
The first is about the consequences of administrative inactivity and there are three

** Full Professor of Administrative Law, Director of the Center on Changes in Governance and Public Law, Sciences Po-Paris.
* Post-Doctoral Research Fellow in Administrative Law, Roma Tre University.
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different main solutions in the various European legal systems. In most systems, this
inactivity triggers some kind of public administration liability; in other cases, such as
Italy and France, it implies tacit agreement; in other systems, silence means the citizen
can get the judge to force the public administration to fulfil its administrative duty
(e.g., mandamus in the UK and Germany). The second shared problem consists of the
so-called multi-layered proceedings that require the actions of the various administra-
tions involved in the same proceedings to be coordinated. The different legal systems
provide for two kinds of solution: some have formal consultation mechanisms: such as
the conferenza di servizi, in Italy. Others rather trust in tacit agreement mechanisms in
the case of inactivity from the authorities in question: this is the case of the French one.
The third problem is how administrative appeals are governed, which is somewhat
different in the various systems. In France, these appeals are traditionally fairly infor-
mal, while in the UK they are always more similar to judicial appeals (and in Germany
most precisely regulated in the Administrative Procedure Code). The fourth category of
problems common to all systems are those related to the digitalization of public admini-
stration. Computerizing procedures necessitate at least solving problems associated with
using and regulating electronic instruments, data protection and automatic decisions
based on algorithms. The fifth shared problem is the need to implement and conti-
nually fine-tune the ways in which citizens take part in administrative decisions. Above
all, this concerns third-party opposition to unfavorable rulings, town planning, public
works and regulatory acts. The last major problem is the classic one of access to admini-
strative documents. Nowadays, all the legal systems comply with some kind of Freedom
of Information Act (FOIA); the primary issue becomes the re-use of public data.

2. What are the main changes introduced by the new French Code, and what are the
main differences with the Italian law on administrative proceedings?

The new French Code adopted in 2016 is essentially pragmatic, with few pro-
clamations of principle and widespread absorption of case law. It was followed by a
few important rulings clarifying the relationship between the Code and specific laws,
as well as by additional laws on some of the problems we talked about earlier, such as
access.

The main difference between the French and Italian systems is the significance
attributed to the administrative proceedings. French administrative law focuses more
on the individual administrative act. There are several rules common to both systems,
such as annulment of the act for violation of procedural rules and administrative si-
lence. Having said that, the Italian system is more complex when it comes to admini-
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strative inactivity insofar as it makes provision for different forms of silence and, above
all, different procedural mechanisms which can be activated depending on the type of
silence in question. One of the main differences is definitely the obligation to state re-
asons for the administrative measure. In France, this obligation applies only to unfavo-
rable or exceptional (special) acts, whereas in Italy, it applies to any measure excluding
legislative and regulatory acts. With regard to the participation of citizens, the French
system contains measures enabling citizens to be consulted via public debate or online.
A further significant difference between the two systems concerns the rules governing
revocation and annulment following an internal review process.

3. Regarding the stability of rights vested by administrative acts, what are the main
differences between the various European legal systems in terms of rules and instru-
ments for the protection of individuals?

The power of the public administration to amend and influence existing ad-
ministrative acts is governed by various principles, including: administrative efliciency,
changeability, legality, and autotutela (self-protection) in Italy and Spain. At the same
time, the amendment power applicable to administrative acts is restricted by the prin-
ciples of legal certainty, legitimate expectations, obligation to protect acquired rights
and non-retroactivity.

The power to influence existing acts is governed differently from a conceptual
perspective by the various legal systems. Some systems are based on the distinction
between favorable and unfavorable acts; others are based on the distinction between
acts that attribute rights and acts that do not; others, meanwhile, use the criteria of the
legality or otherwise of the act.

Under Spanish law, autotutela on favorable acts is possible only if these are
invalid (null or nullifiable). Unfavourable acts, on the other hand, can be automatically
revoked (revocacién de oficio).

Under German law, however, acts attributing economic benefits (favorable but
illegitimate) cannot be withdrawn by the administration because the principle of in-
dividual legitimate expectations precludes revocation or annulment except in certain
cases, such as fraud or corruption. In other cases, autotutela is possible but entails in-
demnification obligations. In addition, the power to withdraw may be exercised within
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a year of becoming aware of the reasons justifying said withdrawal.

For legitimate favorable acts, revocation is never permitted while annulment is
effective ex nunc for a period of one year with the possibility of compensation.
For unfavorable acts, there is considerable scope for withdrawal if they are illegitimate;
if they are legitimate, retroactive annulment is not possible but revocation ex nunc is
permitted. Articles 1242-1 and 1.242-2 of the French Code distinguish between acts
that attribute rights and those that do not create rights. In the case of the former, the
administration cannot repeal or withdraw a measure at its own initiative or at the re-
quest of a third party unless the measure is illegitimate; if it is, withdrawal must take
place within four months for explicit acts and two months for implicit acts. As a gene-
ral rule, a legitimate act can only be withdrawn ex tunc in exceptional circumstances.
In the case of the latter (acts that do not create rights), these can always be withdrawn
ex nunc but ex tunc withdrawal is in general excluded by virtue of the non-retroactivity
principle. In Italy, the latest version of the law on administrative proceedings includes
new rules on the power of automatic revocation, which in addition to the illegitimacy
of the act, presupposes that the irregularity is not only procedural or formal, and that
acts attributing rights have a time frame of 18 months. The power of revocation has also
incurred greater restrictions in terms of acts which are legitimate but no longer deemed
to be appropriate.

4. Another area of considerable importance in Europe is that of public sector con-
tracts. What are the measures for combating irregular procedures and what powers
do judges have in the French legal system?

The public procurement sector is undoubtedly one of the most important at a
European level. European directives on protecting competition in the internal market
have prompted national laws that can guarantee the utmost level of competition in
public tenders. The functioning of the public tender system is hugely dependent on the
effectiveness of its relevant judicial procedures.

Laws on judicial reviews have taken an important step forward on the back of
European directives and case law from the French Council of State.

The French Code of Administrative Justice provides for two summary judg-
ments: the référé pré-contractuel and the référé contractuel. The former concerns bre-
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aches of freedom of access to public procurement or equal treatment. The Court can
order the contracting authority to comply with its obligations and suspend the imple-
mentation of any decision relating to the contract. However, this procedure can be filed
only for a limited time known as the stand-still period. Once the contract has been
signed, its validity can be challenged only with the référé contractuel. This is a special
procedure within the judicial review.

Apart from these urgency procedures, the Code of Administrative Justice pro-
vides for two types of actions: those targeting the contract itself and those aiming for
compensation.

The actions targeting the contract itself aim to have the contract-making proce-
dure annulled or adjusted. There are also actions whose objective is to obtain monetary
compensation in case of infringement of the contract, in case of “imprévision” or “fait
du prince” (both concepts refer to unpredictable events coming to unbalance the im-
plementation of the contract) or for having unlawfully deprived a party of the contract.
One of the biggest problems concerning the fight against public procurement irregu-
larities is the issue of persons entitled to directly challenge the validity of contracts. In
particular, the main issue is the definition of “third parties.” In recent years, the cate-
gory of third party was opened to the candidates who were ousted during the award
procedure. Those candidates are entitled to directly contest the contract.

In the French legal system, there is a special prerogative granted to the Prefect
to bring grievances concerning the operating condition of public services before the
administrative courts. Prefects can avail themselves of this power in order to control the
legality of public contracts.

Nowadays, the main question is if the notion of third parties can be extended
to persons outside the contract procedure.

With an important decision of 2014 (Council of State of France, 4 April 2014,
no. 358994), the Council of State recognized the existence of different third parties en-
titled to appeal against the validity of a public contract and the lawfulness of the award
procedure.

According to the Court’s opinion, third parties which have a specific interest in
bringing the action have the right to file an appeal before the contract judge.

The Council of State identifies different classes of third parties entitled to bring action:
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priority and ordinary. The first group includes the Prefect and the member of the deci-
sion-making body of the territorial collectivity or grouping of territorial collectivities.
The ordinary third parties are those who have to prove to the Court that they have a
sufficient interest in filing the appeal.
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SANTI ROMANO (1917-1918), I,ORDINAMENTO
GIURIDICO, ENG. TRANS., THE LEGAL ORDER,
EDITED AND TRANSLATED
BY MARIANO CROCE,
ABINGDON-NEW YORK, 2017

One hundred years after the first appearance of Lordinamento giuridico, Routledge fi-
nally fills a gap in the Anglo-Saxon legal culture, by publishing the English translation
of a seminal work of the European legal theory of the twentieth century. The book has
been translated and edited by Mariano Croce, Associate Professor at La Sapienza Uni-
versity, Roma, who also wrote the afterword. The book is enriched by an introduction
by Martin Loughlin, Professor of Public Law at London School of Economics.

About the book:

The Legal Order (Lordinamento giuridico) was first published between 1917 (Part I) and
1918 (Part II). The second edition, appeared in 1946, was translated in Spanish (1963),
French (1975), German (1975) and Portuguese (2008), becoming a “classic” of conti-
nental legal thought in the twentieth century. Despite this, it has never been translated
in English until now. In 7he Legal Order Santi Romano illustrates the core arguments
of his “institutional theory.” The book is organized in two chapters. In Chapter I, Ro-
mano critically discusses three dominant conceptions of normative legal positivism.

* PhD candidate in Philosophy of Law, Roma Tre University.
** PhD candidate in Philosophy of Law, Roma Tre University.
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The first is the reduction of the very “essence” of the law to the notion of norm. Accor-
ding to Romano, the norm cannot be the grounds for the definition of law, instead it
is just a “derivative or secondary aspect” (Chap. I, par. 16). Romano also criticizes the
idea that coercion is a sort of accessory of the norm, instead arguing that it constitutes
the distinctive feature of the law as “[a] complete and unified order, that is, an institu-
tion” (Chap. I, par. 10). Finally, Romano contends that “the law is the vital principle of
any institution” and, therefore, any “institution is a legal regime.” By arguing as such,
the author claims that many “old” problems are “straightforwardly incongruous” (Chap
I, par. 15), first and foremost, the chronological relationship between the state and the
law. “All the definitions of law that have been advanced so far have, without exception,
a common element, that is to say, the genus proximum to which that concept is redu-
ced. Specifically, they agree that the law is a rule of conduct, although they to a greater
or lesser extent disagree when it comes to defining the differentia specifica by which
the legal norm should be distinguished from the others. The first and most important
goal of the present work is to demonstrate that this way of defining law, if not mistaken
in a certain sense and for certain purposes, is inadequate and insufficient if considered
in itself and for itself. Consequently, it is to be integrated with other elements that
are usually overlooked and that, instead, appear more essential and characterizing.”
(Chap. I, par. 1) . In Chapter II Romano deals with a series of issues that emerge from
his theory mainly related to the matter of pluralism. Romano “decidedly” rejects the
dominant conception that the “state system has become the only system in the legal
world” (Chap. II, par. 27). According to the author, multiple autonomous “institu-
tions” and legal orders, other than the State, coexist, such as the Church and even cri-
minal organisations. The latter is one of the most controversial and debated aspects of
Romano’s theory, but it clearly expresses the main argument of his “institutionalism”:
namely, that any group that shares rules within a bounded context is a legal order, or ra-
ther that any organised social body is a “legal institution.” “As long as these institutions
live, it means that they are constituted, have an internal organization and an order,
which, considered in itself and for itself, certainly qualifies as legal. The effectiveness of
this order is what it is, and will depend on its constitution, its ends, its means, its norms
and the sanctions of which it can avail itself. (...) They have legislative and executive
authorities, courts that settle disputes and punish, statutes as elaborate and precise as
state laws. In this way they develop an order of their own, like the state and the institu-
tions recognized as lawful by the state. Denying the legal character of this order cannot
be but the outcome of an ethical appraisal, in that entities of this type are often criminal

or immoral.” (Chap. II, par. 30)
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About the author:

Santi Romano was born in Palermo in 1875. He graduated in Administrative Law at
the University of Palermo in 1896, under the supervision of Professor Vittorio Ema-
nuele Orlando. The encounter with Orlando, “founder” of Italian Administrative law
studies, had a strong influence on Romano’s thought. After the degree, Romano con-
tributed to the First Complete Treatise on Italian Administrative Law (Primo trattato
completo di diritto amministrativo italiano), a series of volumes edited by Orlando and
dedicated to Italian Administrative law. Between 1897 and 1928, Santi Romano tau-
ght Constitutional and Administrative Law in several Italian Universities (Camerino,
Modena, Pisa, Milano). After joining the Fascist Party, he was appointed President of
the Council of State (the Italian Administrative High Court). Despite his institutional
activities, he did not give up teaching and became Professor of Administrative Law and,
later on, of Constitutional Law at La Sapienza, University of Rome. After the liberation
of the city by the Allies, in October 1944, Romano resigned from the Council of State.
He died in Rome on 3 November 1947.
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INTERVIEW WITH MARIANO CROCE
EDITOR AND TRANSLATOR
OF SANTI ROMANO’S
THE LEGAL ORDER

To coincide with the publication of the English translation of Santi Romano’s
The Legal Order, we interviewed Mariano Croce, Assistant Professor of Political Philo-
sophy at the University La Sapienza - Roma, who translated and edited the volume.

I: In the afterword to the English edition of The Legal Order, you affirm that, when
it comes to Santi Romano, reference to the socio-legal settings is inevitable. How did
the Italian socio-historical context influence the legal culture during the first deca-
des of the 20th Century and how did Santi Romano’s work have an impact upon the
approach to public law in Italy?

C: While I myself think that a theory’s innovative force should be severed from
the historical circumstances that contributed to its development, the Italian context of
the time is certainly enlightening. For the contradictions of the project of the modern
state were emerging with disquieting force. The rise of mass democracy was too great
a challenge to Italian oligarchic liberal parliamentary politics which had emerged out
of the unification in 1870. Political participation was scarce, and the electoral system
reflected the liberal nationalist minority comprising the educated and propertied mid-
dle class and the liberal aristocracy.

Unrepresented constituencies were significantly aggravated by the impact of
unification carried out by the Piemontese political elites. If in the South banditry and
crime mushroomed as a response to such disappointing political developments, the

*PhD candidate in Philosophy of Law, Roma Tre University.
**PhD candidate in Philosophy of Law, Roma Tre University.
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Papacy and the Catholic Church were hostile to the new nation-state. In sum, parlia-
mentary politics reflected the interests of a narrow class and was hampered by different
forms of aversion and resentment. Meanwhile, two prima facie opposite ideologies
were blending together to give life to the Fascist ideology: nationalism and the kind of
socialism that led to revolutionary syndicalism, influenced by French thinker Georges
Sorel. But, as historian David Roberts insists, Italy was particular in its own way, as
Italians were developing a radical alternative to the liberal mainstream by combining
post-Marxism with radical populism — a combination that would soon culminate in
Mussolini’s conservative revolution. It is crucial to bear this in mind while making sen-
se of Romano’s distinctive contribution to fathoming and taming the heap of ferments
that were drawing the 19th-century model of state to a close.

Romano had an enormous impact on public law in Italy. Famously, the young
Romano contributed to a seminal collection of volumes, edited by his master, Vittorio
Emanuele Orlando, devoted to Italian administrative law, Primo trattato completo di
diritto amministrativo italiano (First Complete Treatise on Italian Administrative Law),
published between 1900 and 1915.

The importance Orlando and his many collaborators attached to such a monu-
mental scholarly enterprise shouldn’t go unnoticed: in his preface to the first volume,
Orlando emphasized his and the other contributors’ conscious, and eventually succes-
sful, attempt at constructing an Italian school of public law. This collection of writings,
he claimed, was the necessary counterpoint to the growing expansion of the state’s
competences in the public realm.

While in the past Italian scholars had been heavily influenced by the French
lawyers who had been working and mulling over the Code Napoléon and, subsequently,
by the German pandectists, Orlando insisted that the specialization and evolution of
the Italian state called for a full-fledged “home-grown” scholarly apparatus. After obtai-
ning his degree at the University of Palermo, Romano wholeheartedly adhered to this
ambitious project. However, he would soon part ways with his master (though they re-
mained good friends, with the inevitable ebb and flow of pre - and post-war times) and
developed a new, seminal approach to the legal phenomenon — one that was destined
to refound the status of public and administrative law.

I: 7o what extent does The Legal Order reassert a conventional idea of the state or
does it represent a new way of conceiving its tasks and organization?

C: It is my contention that debates revolving around Romano’s being torn
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between a pluralist theory of institutions and a conventional understanding of the state
as a meta-institution lessens the imaginative potential of his proposal. I dont mean to
ignore blatant traces of ambiguity in both his theorizing and his conduct as a foremost
administrative official. At first sight, an oscillation characterised his pluralist theory that
inhibits his theoretical account of an irreducible normative multiplicity and sacrifices
it to the unifying power of state law. Likewise, one can hardly neglect the frictions
between two aspects of his analysis. On the one hand, the idea that law is institution,
organization, position of an entity, that is, the allocation of the necessary conditions
for a normative entity to work based on a complex technological machinery. On the
other hand, all the various examples of conflict between orders, provided by Romano,
where the main question is how to reconcile a given institution with the legal order of
the state.

Despite this, I think there’s much more than meets the eye. I would argue
that Romano’s view is that law isn’t so much the outcome of a process, but the process
itself. If it is true that — as many of his detractors remarked — it’s not easy to pin down
the notion of institution in Romano’s book, this is because he often oscillated between
focusing on the characteristics of institutions and focusing on the process that turns a
collective into an institution. Without a doubt, when he spoke of “things and energies”
and “permanent and general ends” along with “guarantees, powers, subjections, liber-
ties, checks,” he seemed to be thinking of the observable traits of organizations. An ap-
proach of this sort rests on an empirical survey of the steps that are necessary to deploy
a specific structure that, as Romano himself underlined, “consecrate the principle of the
coexistence of individuals, but above all takes it upon itself to overcome the weakness
and limitedness of their forces, to exceed their feebleness, to perpetuate particular goals
beyond their natural life, by creating social entities that are more powerful and durable
than individuals.”" Yet, this was not Romano’s main concern, as these are recurring
features of all institutions, not that which brings them about.

I think it’s helpful to distinguish the institution’s formal structure — that is to
say, the process whereby it comes to life — from its substantive characteristics. My view

1 S. RomaNo, 7he Legal Order, Abingdon: Routledge, 2017, p. 21.
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is that, while the latter are obviously central to there being institutional phenomena,
Romano concerned himself with their formal structure in the first place. His main argu-
ment was that an institution is a normative structure that allows a particular ensemble
of individuals to conceive themselves, and to be conceived by others, as the members
of a stable and durable collective. In § 10, he went so far as to say that “society” simply
stands for “institution.” While expanding on this, he singled out three main features of
institutions that are not substantive characteristics but elements of a formal structure.
First, within institutions the connections that tie people together must be objective,
stable and permanent, in the sense that they are sheltered from the potentially variable
will of individual members: “[A] class or a group of people that is not organized as such,
but is only determined by mere affinities between people themselves, is not society pro-
per.” Second, these connections are ordered in a way that powers and competences are
internally allocated among members, whether formally or informally. In other words,
“social order” simply stands for “institution.” Third, the order (or the “internal law of
the institution,” as Romano often called it) is not a collection of norms — which may
well be essential parts of the institution —, but “an organization, a structure, a position
of the very society in which it develops and that this very law constitutes as a unity, as
an entity in its own right.”® In doing so, Romano coalesced the notions of institution,
law, legal order, internal ordering, organizational structure: these terms are nothing but
different words denoting the same phenomenon.

This is a key aspect of Romano’s unique blend of institutionalism and plurali-
sm. For if it is its formal structure that establishes whether or not an ensemble of people
forms an institution, then all ensembles of people can in principle qualify as legal or-
ders. In other words, it doesn’t matter whether the purpose of an institution (one of its
key substantive characteristics) has to do with religion, politics, morality, economics, or
other areas of social life: “The celebrated contention that the law represents the ethical
minimum is partly true and partly seriously mistaken. The law not only represents an
amount of morality, but also of economy, customs, technique, etc. And this amount,

2 S. Romano, The Legal Order, Abingdon: Routledge, 2017, p. 12.
3 S. RomaNo, 7he Legal Order, Abingdon: Routledge, 2017, p. 13.
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which cannot be circumscribed and measured a priori, might not be a minimum.*”
Put otherwise, the law can be the internal normative structure of a collective regardless
of its religious, moral, political or other types of nature. All institutions that stably tie
people together and are ordered in a way that powers and competences are internally
allocated are legal orders.

Interestingly, Romano’s conclusion that all institutions are legal orders regardless of the
purpose of association serves as a conclusive rejection of the idea that there is an essen-
tial connection between law and morality.

So, when I say that in Romano’s view the law is a process, I mean the particular
set of operations by which a formal structure emerges that might comprise this or that
substantive characteristic (the latter being circumstantial and contingent vis-a-vis the
process, which is what qualifies the law as the law).

I: In what sense was Romano’s analysis on the distinctive nature of law and legal
theory able to account for a society in transition?

C: I think Romano’s analysis is key to the understanding of what pluralism
means today. In “Lo Stato moderno e la sua crisi” (The Modern State and its Crisis), Ro-
mano took issue with the multiplication of social movements and associations (mainly
labour-based organizations, such as workers’ federations and various kinds of trade
unions) that were struggling to draw liberal constitutionalism and parliamentary po-
litics to a close. Obviously, Romano wasn't the first to grapple with this phenomenon.
Before him, French jurist Léon Duguit gnawed at French and German theories that
presented the state as the only source of law. He thought that the origin of law is hu-
man beings’ wilful actions and the social rules that are required for these actions to be
performed and regulated. This meant that state agencies should serve as jurisdictional
— rather than legislative — bodies. The state had to be reformed thoroughly. Duguit
came up with the notion of functional representation, in which representation is not
based on territorial distribution but mirrors the occupational composition of society

4 S. RomaNo, 7he Legal Order, Abingdon: Routledge, 2017, p. 22.
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and the groups of social functions to be performed. According to him, only this type
of representation could make sure that the state system always acts in the interest of the
groups it encompassed. Just as influential at the time was Eugen Ehrlich’s sociological
jurisprudence that famously distinguished between Rechtssatz (legal proposition) and
Rechtslebe (life of the law). Ehrlich claimed that the core of life of the law did not re-
side in codified state rules but consisted of the everyday rules produced and applied by
the various associations of human beings that comprise complex societies. He censured
mainstream legal theories in that they were blind to the non-ofhicial sub-state orde-
rings that governed people’s conduct on a daily basis, while state law rules only came
into play in specific circumstances of dispute within state courts. Duguit and Ehrlich
are particularly relevant in so far as they championed versions of pluralism that were
largely incompatible with the state-form. In this sense, their theories help pin down a
substantial difference between what today we call “multiculturalism” and a situation of
genuine legal pluralism. Multicultural conflicts can by and large be resolved within the
frame of constitutionalism, as all social parties agree that the meta-normativity of state
law should never be jettisoned. On the contrary, legal pluralism is a condition where
social groups and associations contend state law should not be granted primacy over
their inner normative orders. In a legal-pluralist scenario, the state is but one order
among many, so much so that it can no longer play the role of neutral arbiter among
contending social parties. Juxtaposing Duguit and Ehrlich with Romano evidences
that the latter moved some distance away from the two sociologists for two reasons that
provide the main thread for my discussion. First, although Romano’s pluralist theory
was arguably more radical than those of the other two scholars,” he maintained that plu-
ralism was not necessarily at odds with state law. Second, his main argument was that
only from a “juristic point of view” — one that leaves aside sociological and philosophi-
cal considerations — can one make sense of the compatibility between pluralism and
state law. In “Lo Stato moderno e la sua crisi” Romano made this point by arguing that
sociologists’ hasty dismissal of state law neglected the state’s functioning as a common
structure for a healthy confrontation of sub-state groups and associations within the
frame of the constitution. On the one hand, he recognized that the state sprung from
the French revolution had long ignored the host of societal groups that had a normative
life of their own and found no representation in the state structure. On the other hand,
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he averred that doing away with the state was no solution, as it would create the con-
ditions for an overt conflict of those rival groups in a circumstance where pre-modern
supra-state normative frame were no longer available. In the last pages of this short text,
he adumbrated a solution that he would clarify later on in 7he Legal Order. The law
should not be conceived as a set of norms issued by a body within a given group and
backed by threat of sanction. Rather, it is a point of view — a purely juristic one — from
which the social world can be described as an arena of smaller and bigger legal orders
that can engage in a normative exchange by using the technical language of the law.
While neglecting this role of state law, as sociologists tended to do, necessarily implied
the end of the state, the latter should rather be viewed as one legal entity that is able to
interact with other legal entities within a strictly legal-linguistic frame.

I: What influence has Romano had outside Italy (in particular on the work of Carl
Schmitt)?

C: Certainly, Romano had a tremendous impact on Carl Schmitt. But the
latter’s use of the former hardly allows measuring the impact with any accuracy. For
Schmitt made an astute and manipulative use of Romano’s theory, which he defines as
“very significant”. At the end of the first chapter of On the Three Types of Juristic Thought,
Schmitt quoted Romano when the latter writes that “the legal order, taken as a whole,
is an entity that partly moves according to the norms, but most of all moves the norms
like pawns on a chessboard — norms that therefore represent the object as well as the
means of its activity, more than an element of its structure.”” It shouldn’t go unnoticed
that Schmitt translated Romano’s locution “taken as a whole” (comprensivamente inteso)
into “is a unitary essence” (ist ein einbeitliches Wesen). Such a questionable amendment
to the original text lays bare Schmitt’s cunning and idiosyncratic misuse of Romano’s
institutionalism: he aimed to integrate Romano’s theory of institution into his concre-
te-order thinking and, at the same time, to expunge its most detestable consequence,
that concrete is, legal pluralism. But, as I noted above, Romano’s theory of institution

5 S. Romano, 7he Legal Order, Abingdon: Routledge, 2017, p. 7.
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was at one with his pluralistic view of legal reality. Romano conceived of institutions
as self-standing normative contexts where agents develop rules which attach to roles.
Institutions are complex and multilayered patterns of interaction where subjects are not
only rule-abiders but also, if not primarily, role-players. On this account, for instance,
the word “mother” is by no means the carrier of a broader ethos of the family (at least
from the vantage point of the legal theorist), but an element of a normative web whe-
reby the term “mother” signifies a set of rules that the role-player is required to follow
and her relation to the other role-players. The family is an institution for itself and in
itself, whether or not it is positioned in a broader social context where it is endowed
with special relevance.

On Romano’s account, there is no genuine difference between the highly com-
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plex practice called “law” and the smaller normative context of, say, a sports club. Both
are instances of the legal phenomenon. In substance, from a legal-theoretical viewpoint,
there is no difference whatsoever between the rules laid down by the national parlia-
ment and the rules issued by a bunch of people who want to organize their coexistence
by way of rules and roles. Such an understanding of institutions inevitably eventuates
in a pluralistic view of the legal phenomenon. For any context where people issue rules
and determine roles is an institution and, as such, Romano insisted, develops its own
law. No view could be further apart from Schmitt’s. When he spoke of the church or
the good father of family he wanted to make the point that these are pieces of a wider
fabric that stands as long as all its pieces hold together. While Romano was obviously
concerned with the coexistence among institutions (and a fortiori among laws), but
regarded this as a matter of composition through law, Schmitt was first and foremost
preoccupied with the homogeneity of the social realm, which he viewed as law’s chief
end. It is important to emphasize this divergence, as it reveals two crucial features of
Schmitt’s legal thought. First, it rests on a pluralistic understanding of social life, not
that far from Romano’s and other pluralists’ social ontology. Secondly, precisely because
of this, Schmitt viewed pluralism as the most insidious jeopardy a political community
can incur.

In 1930, while Schmitt is revising his view of law in institutional terms, he
produced a revealing essay, Ethic of State and Pluralistic State, where he attended to
the diffusion of a pluralistic understanding of politics and its compatibility with the
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existence of the state. Schmitt treated as a truism the idea that all modern states to a
greater or lesser degree rely on various societal parties, if only because states are not able
to fulfil some basic social tasks. In other words, social pluralism is a widespread and
possibly inescapable phenomenon. Yet, Schmitt identified a major threat posed by so-
cial pluralism when it becomes widespread and untamed: social groups tend to perceive
themselves as autonomous normative entities and claim to have a right to enforce their
own indigenous regulations. What Romano regarded as an innate aspect of legal life,
Schmitt saw as a detrimental anomaly to be fended off.

I: What is the legacy of Romano’s work and why translate “The Legal Order” into
English in 2018?

C: Again, the nature of pluralism today looks like a central theme to me. Con-
temporary legal pluralists have set the record straight by unveiling the historical and
context-specific connection between the law and the state, as Marc Galanter nicely
summarized when he claimed that Western state legal systems are nothing other than
institutional-intellectual complexes claiming to encompass and control all the other
institutions in the society and to subject them to a regime of general rules. These com-
plexes, he said, consolidated and displaced the earlier diverse array of normative orde-
rings in society, reducing them to a subordinate and interstitial status. Nonetheless,
Romano’s reading of this historical fact turns the table of legal analysis. For he never
claimed that the state should prevail over other institutions; nor did he ever claim that
other institutions should prevail over the state. As I strove to demonstrate in my va-
rious analyses of his writings, he was concerned with a perspectival matter: what is the
point of view from where the “matter-of-factness” of the conflict between institutions
can be reframed in legal terms? Can practical conflicts be transformed and tamed as
they are turned into legal ones? If this is the question Romano was trying to answer,
then he never pitted the law of the state against the law of other institutions. Instead,
he intended to task jurists with providing an account of social reality that might find
a route to make the various legal orders compatible with each other. Therefore, in the
end the dilemma of the conflict between state and non-state institutions is destined
not to be solved, as it isn't a genuine dilemma. Instead, it is a space, or a lexical circuit,
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that jurists have to inhabit as they perform their jurisprudential practice. Doing away
with fictitious portrayals positing an alleged natural superiority of the state legal order is
only one of the premises to fulfil this task — it is but a step to a better understanding of
the state as a legal order that is able to accommodate (and be accommodated by) other
non-state orders.

Therefore, the gist of Romano’s analysis is the jurists’ awareness and the pre-
cise conceptualization of the juristic point of view. Certainly, he was conscious of the
political outcomes of this activity, which is supposed to produce effects on reality. And
yet jurists should not so much be concerned with these political outcomes as such, as
they should pay heed to the purity of legal analysis. The question, highlighted by many
critics of pluralism, of a connection between justice and state law doesn’t fall within
the scope of legal analysis (as far as Romano conceived of it), because it is a pragmatic
effect that the separation between law and justice prevents approaching as a concep-
tual issue. And I think Romano is correct, if many scholars have shown how the state
and the rule of law have played as instruments to foster the neoliberal agenda and to
promote greater inequality. At the same time, the methodological pureness advocated
in The Legal Order was not instrumental in furthering the project of a specific con-
formation of law, as some positivist theories might have been. Romano’s theorizing of
the juristic point of view delineated an image of the law as a virtual place from where
the state can be reimagined: a space where the state appears as a concept rather than a
thing and thus can be reframed in many different ways. In the end, dissolving the di-
lemma of pluralism is something that can’t be done theoretically. For it is a conceptual
line itself, more than a riddle to solve. Instead, approaching social phenomena through
pluralism as a conceptual line should be the jurist’s main objective, as the language and
categories he applies are intended to produce a revision of the state in the sense of its
compatibility with other orders and the conceptual frameworks these orders are rooted
into. This doesn’t imply that peaceful coexistence will always be the natural upshot or
that justice will never be harmed. Nobody can predict where the juristic activity will
lead to and, as Romano’s historical circumstances convincingly illustrate, actual politics
can always spoil the result of juristic inquiry. Yet, as long as law offers a categorial space
for rethinking the state, it doesn’t produce or construct it, but opens up further spaces
for lay people to produce or construct it under the aegis of new legal imaginings.
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CONCETTA BRESCIA MORRA*

ECB LEGAL CONFERENCE 2017.
SHAPING A NEW LEGAL ORDER FOR EUROPE:
A TALE OF CRISES AND OPPORTUNITIES,
EUROPEAN CENTRAL BANK,
FRANKFURT AM MAIN, 2017

The book contains the proceedings of the annual European Central Bank
(ECB) Legal conference (2017). The conference was an interesting opportunity for an
exchange of ideas between lawyers from different European countries. The topics di-
scussed by various panels (grouped into chapters of the group) were: “the transparency
and accountability of central banks and banking supervisors,” “the judicial review in a
central bank context - focus on fundamental rights,”Brexit - Looking inwards,” and
“Brexit - Looking outwards,”; “restructuring, resolution and insolvency procedures -
shift of task from judicial to administrative authorities” and; “overcoming silo thinking
- a cross-sectoral approach to financial market policies and rules.”

Notwithstanding the variety of subjects debated, the new powers conferred
upon European institutions and authorities and the need to have “check and balances”
were recurring themes in many contributions. Many of them focus on the powers of
the ECB regarding monetary policy as well as banking supervision. They underline
the specificity of the ECB compared to other central banks in the European legal fra-
mework.

On the topic of the transparency and accountability of central banks and banking

* Associate professor of Economic Law, Roma Tre University.
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supervisors, Mersch points out, in his keynote lecture, that there has been progress
made with respect to the quality of the accountability relationship of the ECB with the
European Parliament. Lautentenshliger, Bossu, Hagan, Weenik and Turk highlighted
important developments in this field in their written contributions. However, other
authors (see Curtin) underline that this progress wouldn’t be enough, considering the
“democratic deficit” that affects the European legal order (Curtin expressly referred to
the role of the European Parliament as a “fig-leat”). Two chapters of the book focus on
judicial review of the ECB acts and of the acts of new agencies created with the Banking
Union. The in-depth analysis of the judicial review contained in the book shows that it
could be considered a complementary system to political accountability, but it is also
clear that judicial review is an imperfect substitute for the weak political legitimacy,
considering the limits of judicial assessment. Many papers indeed highlight the limits
of the judicial review (Zilioli, Kokott, Sobotta and Kookelo, Ventoruzzo).
The main issue debated is to what extent a court can review a technical decision based
on a complex economic assessment or the exercise of discretion of the ECB or other
European authorities. On this point Zilioli’s contribution contains a very detailed sur-
vey of the academic literature and of the case law in the European Union as well as in
the U.S. According to this comparative study, judicial review is limited to a so-called
legality control; in the case of a complex economic assessment the Court focuses its
review solely on the correctness of the reasoning underlying the decision. Zilioli un-
derlines that the intensity of judicial review does not depend on the topics, but on
the scope of the discretion granted by the legislature to the ECB or other European
authorites. The different standards of judicial scrutiny over central bank actions were
analysed by Lehmann. The author attempts to reconcile two seemingly contradictory
propositions: central banks, like all other organs of the states need to be subject to the
rule of law; an extensive judicial review could hamper the decisiveness and efficacy
of their actions. Lehmann’s contribution proposes a system of differentiated scrutiny,
introducing varying standards of review for different types of measures (e.g., monetary
policy, bank supervision or bank restructuring). He suggests that a limited standard
of review should apply with regard to monetary policy decisions while technical tasks
like bank supervision measures should be subject to stricter scrutiny: indeed where a
central bank supervises credit institutions it does not play a policy role, but acts as an
administrative authority.

The limits to judicial review of the powers of administrative authorities that
enjoy large discretion raise very delicate issue in the field of management of bank re-
solution, especially from the point of view of the safeguards for fundamental rights,
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considering the new allocation of powers to redress bank failures (see contributions of
Ugena Torrején, Ramon Munéz, Griinewald, Hakkarinen). Cassese underlines that
the new European rules, enacted to deal with banking crises, have produced the “ad-
ministrativisation” of the regime on financial institutions’ insolvency, expanding the
role of administrative authorities at the expense of civil courts. The recent case law of
the Court of Justice shows that virtually any resolution made through an authority’s
decision will pass the broad suitability and proportionality test. Therefore, Cassese hi-
ghlights an important issue regarding access to justice, underlining that some of the
restrictions deriving from the due process of law before courts, established by European
legislation, may raise problems of constitutionality. They indeed introduce limitations
upon the judicial power to ascertain facts. To answer the question “what can be done
to improve the safeguards for individual rights”, Cassese suggests that the better way is
to try to improve administrative independence and administrative justice. This means
first, to ensure that, at national and European levels, administrative authorities are
strong enough to resist “capture” on part of the regulated. Secondly, this means that
it is necessary to give interested parties a voice before administrative authorities and
to enhance contentious but administrative procedures through transparency, openness
and impartiality.

The two panels dedicated to Brexit emphasize the difficulties in making progress in
this very complex negotiation (see contributions of Legal, Hermann, Fabrini, Romero
Requera, Ferran, Malaguti). Notwithstanding, some speakers (Coeuré and Praet) noted
that constructive legal solutions are required if we want to build a secure bridge and
to know where it is leading; it is be hard to disagree with Professor Weiler’s keynote
speech, in which he criticises the handling of these issues by both the United Kingdom
and the European Union.

The final chapter that focuses on the need to take a cross-sectoral approach to
financial market policies and rules, discusses many different topics: whether there is
the scope for a central bank to take into account of financial-stability considerations in
fulfilling its mandate (see Issing); the role of macro-prudential policies in ECB banking
supervision (see Alexander); whether or not a central bank should be responsible for
prudential supervision (see Tucker); the relationship between supervision and resolu-
tion and monetary policy and resolution (see Kellermann). The contributions showed
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that lawyers and economist still have different views on many of these topics that are
crucial to create a shared legal framework for an integrated European financial market
(see Kroppenstedt).




MARGHERITA COLANGELO**

M. R. PATTERSON, ANTITRUST LAW
IN THE NEW ECONOMY.
GOOGLE, YELP, LIBOR, AND THE CONTROL
OF INFORMATION, CAMBRIDGE, MA, 2017*

Although the move towards the “information economy” is recognized as a com-
mon and uncontested fact, competition law has traditionally devoted no attention to in-
formation problems, which have been typically addressed under other areas of law, prima-
rily that of consumer protection, butalso sector-specific rules (e.g., financial marketslaw).
As a matter of fact the antitrust law implications of informational conduct are not clear
and almost no treatment of this topic can be traced in the literature, aside from some
discussions over deception and product disparagement. However, information issues
pose difhicult challenges also to antitrust law whenever they lead to market problems.

In the current economy, where intangible goods and services have in a cer-
tain way substituted tangible ones, the production and provision of information have
gained a central role and the forum for competition has moved from the delivery of
products to the delivery of information about them. In fact, an increasing number of
investigations involve informational issues, implying potential competition problems,
and several examples demonstrate how firms may try to exploit control over informa-
tion. In particular, the fact that intermediaries, such as online platforms, play a great
role in the distribution of information deserves consideration, as data clearly reveal that
consumers are used to relying on these information providers in their decision-making
activities.

Starting from these observations, Mark R. Patterson has conducted a com-
prehensive study on how information issues may affect competition and his research

* The Department of Law of the University Roma Tre organized on May 4, 2018 the lunch seminar “Abuse of Informational Power and
Antitrust”, with Professor Mark R. Patterson as guest speaker.
** Associate Professor of European Competition Law and Comparative Legal Systems Roma Tre University.
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has given birth to an innovative and brilliant book, Antitrust Law in the New Economy.
Google, Yelp, LIBOR, and the Control of Information (Harvard University Press, 2017),
stimulating critical thoughts on the topic. A first elaboration on this topic can be found
in a previous paper authored by Patterson (i.e., M. R. PATTERSON, Antitrust and In-
formational Restraints, in B.E. HAWK , Annual Proceedings of the Fordham Competition
Law Institute - International Antitrust Law & Policy, Huntington 2013, 493).

The fundamental argument sustained by Patterson is that “antitrust law should
take seriously information as a product in itself” (p. 14), and that, developing an in-
formation-specific approach, it may be the proper tool to solve the particular problems
posed by information. Examining the risks and the practice of manipulation and bias of
the information provided, Patterson focuses on a crucial aspect, i.e., information quality.

The author begins his analysis by examining the interaction between antitrust
and consumer-protection in the informational area (Chapter 1), by explaining that
whereas deceptive conducts, such as false advertising, may be well addressed through
consumer protection rules, when collusion and/or exclusion occur antitrust laws are the
typical rules to be applied (p. 24-25). After providing a discussion of the economics of
information and analysing the “information-discrimination” (Chapter 2), the book in-
vestigates if and how the traditional antitrust concept of market power may be applied
to information providers (Chapter 3) and demonstrates that the evaluation of infor-
mational conduct differs from but also shares similarities with the typical competitive
conduct.

With regard to market power, the author explains that its informational equi-
valent is the ability to influence consumers with low-quality information, since compe-
titors are unable to deliver high-quality information to consumers. This is particularly
true when information is provided for free, as typically occurs in online settings. With
regard to the conduct, information can be used to both exploit consumers and exclude
competitors, while the delivery of inaccurate information by a firm will rarely have a
legitimate business justification that might allow it to escape antitrust liability. Four
forms of conduct involving information are examined in depth in the book, i.c.: agree-
ments regarding information production (Chapter 4); unilateral control over informa-
tion by individual firms (Chapter 5); the exacerbation or exploitation of pre-existing
market uncertainty (Chapter 6); and the use of personal information about consumers
or their purchasing preferences (Chapter 7).

In the first category, the main example is trade association standard-setting,
which inherently implies a loss of informational competition (Chapter 4). The author
illustrates how the LIBOR conspiracy may also be analysed in this perspective, pointing
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at the scarce attention to the preservation of the integrity of market information that
such form of collaborative processes among competitors may endanger (p. 91 et seq.).

In this case the distortion of LIBOR by panel banks involved in its setting pro-
cess, that were found to have agreed among themselves to submit false estimates, put
into effect a collusive manipulation of “a piece of information,” the benchmark rate,
which is used as a reference point in markets of derivatives, thereby indirectly manipu-
lating interest rates in those markets.

With regards to the second category, the author examines three types of uni-
lateral informational conduct that may often lead to exclusionary effects (Chapter 5).
Starting from misrepresentation, which is typically addressed by consumer protection
law, the book focuses on areas that are currently not covered by other bodies of law, in
particular on the aggregation of ratings or reviews of individual consumers provided by
firms operating on the Internet (e.g. TripAdvisor, Yelp) and on the provision of search
results by search engines. Then, the author deals with information asymmetry (Chapter
6) and its shift in the current economy toward sellers, which may try deliberately to
make comparison among products difficult for consumers, giving rise to “confusopoly.”

Moreover, firms may use private consumer information and big data to which
they have access in their favour, tailoring prices and using discrimination for exclusio-
nary purposes, so that not only privacy but also antitrust implications require attention
(Chapter 7).

Finally, the author considers the intersection of antitrust and two other areas
of law, i.e.: i) intellectual property law (Chapter 8), questioning cases where IP owners
have tried to expand protection provided by IP rights to information which should be
“unprotected” (e.g., the case of the information about the existence of a patent which
is hidden by the patentee before standard setting organizations, also known as patent
ambush); ii) freedom of speech (Chapter 9), which is decisive in the US context, where
the creation and the dissemination of information are protected by the First Amend-
ment, on which several cases rely (e.g,., credit-rating agencies in Moody’s case, but also
some claims against Google).

At the heart of the analysis set forth in the book is the rise of powerful in-
formation providers in the online markets. Among the types of conduct analysed by
Patterson, the current experience demonstrates that in this field risks for competition
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may derive mainly from informational exclusion engaged in unilaterally by dominant
undertakings. The author focuses on the power acquired by firms like Google, Yelp,
Expedia, Amazon, which offer a wide variety of product information, including buyer
reviews, arguing that such power may allow these firms to harm competing operators
while also seriously affecting consumers’ purchasing decisions. Information may be
skewed in different ways, e.g., a search engine whose search results downgrade a poten-
tial search competitor or favor its own related products over others’ products, a review
site that refuses to display positive reviews for sellers that do not purchase advertising
on the site, or a price-comparison website that shows prices only for sellers that paid to
be included. The debated allegations of Google search bias, which have led to different
outcomes in the antitrust investigations in the US and in Europe, constitute an emble-
matic example.

The trickiest issue is that distinguishing between high-quality and low-quality
information can be very difhicult for both consumers and competitors. Moreover, diffi-
cult tasks for antitrust agencies include assessing when information can be considered
“accurate” and determining which standard of accuracy should be met. These issues
may lead some to argue that it would not be appropriate to apply antitrust to these
cases as it would be difficult to determine what what anticompetitive conduct is in this
context. According to Patterson, these difficulties are not insurmountable and there are
circumstances in which information providers could clearly be shown to have failed to
meet the standard of delivering accurate and unbiased information (e.g., when the in-
formation provider delivers information with knowledge that consumers would prefer
other information in its possession, or when it provides information without regard
to its truth): (p. 236). In any case, the power of such firms to impose significant harm
on consumers requires their conducts to fall within the scope of antitrust scrutiny.
Quoting Patterson (at p. 233), “[ilnformation increasingly offers the same potential
for anticompetitive collusion and exclusion that have long been problems in markets
for other products, and antitrust analyses developed over the last one hundred years in
those markets can be usefully extended to information markets.”
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A CULTURAL HISTORY OF LAW, ED.
GARY WATT, VOLUME 1-6,
LONDON-OXFORD, 2018, FORTHCOMING.
VOLUME 2, MIDDLE AGES, ED.
EMANUELE CONTE
AND LAURENT MAYALI

On the floor of the church of San Savino, Piacenza, a 12th century bichromatic
mosaic offers one of the most vivid pictures of the impressive change of mentality that
marked a foundational age for Western culture.

The mosaic is centered on the figure of Atlas, sitting in the fulcrum of a fortune
wheel. On each side of the central wheel, four panels display various contrasting scenes.
The two top panels contrast the violence of a trial by combat, on the left side, with the
image of a trial by law. Kneeling in front of the king, a judge is looking at legal rules
written down in a book.

The two panels below contrast two games. On the left, under the panel repre-

senting the trial by combat, three figures are busy playing dice. On the right, under the
trial by law, we can see one of the earliest representations of the game of chess.
This medieval mosaic opens the volume devoted to the Cultural History of Law in the
Middle Ages, the second in a six-volume series, from Antiquity to the present, directed
by Gary Watt (University of Warwick). They will be published by Bloomsbury, hope-
fully before the end of this year, 2018.

Each volume is dedicated to a specific time period in the history of the Western
legal tradition and directed by scholars who are specialists of these respective historical

* Ordinary Professor of Legal History, Roma Tre University, Italy, and Directeur d’études at the Ecole des Hautes Etudes, Sciences Sociales
of Paris, France.
** Professor of Law, UC Berkeley School of Law, California.
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epochs. The present book review is unusual: it is written by the very editors of the volu-
me it reviews, who directed the work it contains. This volume covers the Middle Ages
that extended over a period of covering one thousand years, from 500 AD to 1500 AD,
during which some of the most important features of the Western legal systems were
settled.

The Piacenza mosaic clearly displays one of the crucial moments of this basic
process of foundation of the legal order. Away from the battlefield and its violence, the
rational and learned procedure of a new form of trial was illustrated by the reference to
the game of chess and to the law book that drew the judge’s attention.

This significant legal change was not limited to justice and government.
It prompted a fundamental mutation in the cultural attitudes of Western Europe, one
that deserves exactly to be at the center of what is called a “cultural history” today.
These legal developments reflected broader cultural changes that influenced political
practices, religious beliefs and social attitudes toward justice and its role in shaping a
well-ordered Christian society. Our mosaic’s contrasting and forceful representation
of the trial by combat and a learned decision-making process underscored also the
contrast between use of force and legal reason that was redefining the legitimacy of the
political powers in the feudal system.

The contributions included in this volume cast new light on the cultural signi-
ficance of law in the Middle Ages. As it evolved from a combination of religious norms,
local customs, secular legislations and Roman jurisprudence, medieval law defined a
normative order that was more than the sum of its parts. It promoted new forms of
individual and social representation. It fostered the political renewal that heralded the
transition from feudalism to the early modern state and contributed to the diffusion of
a common legal language with the emergence of the ius commune. Like each volume of
the series, our volume is divided into eight chapters: 1, Justice, by Joshua Tate (Dallas,
Texas); 2, Constitution, by Emanuele Conte, Laurent Mayali and Beatrice Pasciuta;
3, Codes, by Elsa Marmuszstejn (Reims, France); 4, Agreements, by Jonathan Garton
(Warwick, UK); 5, Arguments, by Beatrice Pasciuta (Palermo, Italy); 6, Property and
possession, by Tyler Lange (Seattle, Washington); 7, Wrongs, by Karl Shoemaker (Ma-
dison, Wisconsin); 8, Legal Professions, by Sara Menzinger (Roma, Italy)
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J. HASKEL - S. WESTLAKE,
CAPITALISM WITHOUT CAPITAL.
THE RISE OF THE INTANGIBLE ECONOMY,
PRINCETON-OXFORD, 2018

1. Mylan is a global healthcare firm focused on generic and specialty pharmaceuti-
cals, renowned in particular for its Epipen®, by far the leading epinephedrine injector.
Despite the higher cost of this product compared to non-branded, competitive alter-
natives available for consumers, the company has maintained its prominent position
in the U.S. market for emergency allergy medications, commanding a share of more
than twenty-five percent.! The explanation of this remarkable performance is nowhere
to be found but in a successful combination of a series of intangible assets: the name
and brand of the device, its refined pen-like design, together with its effective and
self-explaining operability, which has secured the customer loyalty of millions of first
aiders worldwide.

Capitalism without capital is exactly about this kind of story: it provides a
thought-provoking exploration of the systemic corollaries descending from the dra-
matic change in the type of investments observed in the last decades in basically all
developed countries. While up to forty/thirty years ago the expansion of productivity
capacity was primarily sought by businesses and governments through spending in
physical assets (machinery, vehicles, buildings, infrastructure, etc.), nowadays much of
the investment is in knowledge-related assets such as software, human capital, R&D,
market analyses and innovative business processes.

1 J.0. ROCKOEF, Behind the Push to Keep Higher-Priced EpiPen in Consumers' Hands, in The Wall Street Journal, August 6, 2017.

* Researcher in Private Law, Roma Tre University.
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Even from a legal perspective there is nothing particularly innovative about
the observation that the locus of the economic value has progressively shifted from
corporeal to intellectual, ecological, corporate, and other forms immaterial property.?
The central, and genuinely original, argument made by Haskel and Westlake is that
intangibles share peculiar economic characteristics, and that their increased importance
cannot just be considered as a trivial change in the nature of the investments, but rather
represents a turning point that helps understanding some of the most crucial issues fa-
ced by today’s economies: innovation and growth, inequality, the role of management
and financial and policy reform (p. 7).

2. The book is divided into two parts: the first one — “The Rise of the Intangible Eco-
nomy” — provides the macro-economic substances of the analysis. Real-word business
examples and more formal sets of data are illustrated in order to demonstrate the chan-
ged nature of investments in industrialised systems (p. 15 et seq.); and then to explain
the technical criteria adopted for classifying and measuring intangibles such as compu-
terized information (software or database development), innovative property (R&D,
desing, artistic originals, etc.), economic competencies (training, market research and
branding, etc.) (p. 35 et seq.).

The most relevant point made in this part of the book is the presentation of
what Haskel and Westlake consider the unusual economic features of intangibles, ga-
thered together under the attractive label of “the four S’S” (p. 61 et seq.): (i) Scalability
(connected to the non-rival nature of intangibles, which allows them to be used over
and over by a firm, in multiple places at the same time); (ii) Sunkness (sunk, irrecove-
rable, being the costs necessary for the production or acquisition of intangibles); (iii)
Spillovers (depicting the non-excludable nature of immaterial assets, which make it
relatively easy for competitors to take advantage of intangible investments they don't
themselves make); (iv) Synergies (representing the cumulative, “combinatorial” nature
of knowledge-based resources, relevant not only as output of a particular creation pro-
cess, but also as potential input for new investments in innovation).

3. The argument that links together the chapters of the second part of the book (on “The
Consequences of the Rise of the Intangible Economy”) is apparently straightforward:

2 Among others, cf. C. ReicH, The New Property, in Yale Law Journ., 73, 1964, p. 733 ss.; B.A. ACKERMAN, Private Property and
the Constitution, New Haven-London, 1978.
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given that intangible investments behave differently from corporal investments, one
may reasonably expect economies dominated by intangibles to behave differently too.
First, intangible investments have an important role in exacerbating the secular stagna-
tion that has characterised modern economies: among other reasons, this phenomenon
may be explained through the scalability of immaterial assets. On the one hand, this
feature allows very profitable businesses to emerge and even to appropriate the spil-
lovers of other firms’ investments; on the other, it raises huge productivity and profit
from gaps between these few leading market players and a vast majority of “laggards”,
lowering the latters’ incentives to invest (p. 116).

This argument is clearly connected with a second major effect of the intangible
economy, namely the rise of inequalities, considered not only in their most obvious
profile of the growing disparity of earnings, but also discussed as inequality of wealth
(following in particular the study of Thomas Piketty®); inequality between the gene-
rations;* and inequality of places (expression of the contrast between few prosperous
urban centres, sites of the intangible economy, and a number of “left-behind commu-
nities”). The authors surmise that intangible investments play a role in this process
(p-129 et seq.): among other elements, it is observed that synergies and spillovers enlar-
ge the gap in profitability between competing companies, increasing income inequality
in favour of their qualified managers and employers; as well as the attractiveness (and
property prices) of the countries and cities where these positive externalities abound.
Moreover, intangible-rich firms may have the power to effectively lobby public regula-
tors for unfair advantages, thus further enlarging the gap with other business, lowering
their capability to compete and incentive to invest.

Another relevant corollary of the current state of the economy in developed
countries lies in the challenges it poses to the financial system, which appears ill-suited
to grant a constant access to credit for businesses’ intangible investments (p. 158 et
seq.). Debt finance is not appropriate for companies with sunk costs; public equity

3 Cr. T. PikertY, Capital in the Twenty-First Century, Cambridge (Mass.), 2014, proposing in particular the now famous
(r > g) condition, suggesting that current economic policies foster wealth accumulation in the hands of the richest, in a condition where
returns on capital (r) surpass the overall growth of the economy (g).

4 Cr. D. WiLLETS, The Pinch: How the Baby Boomers Stole Their Childrens Future by David Willetts, London, 2010.
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markets tend to undervalue at least some of the intangibles in which firms have inve-
sted (either to underreporting of these assets in the balance sheets, or because of their
inherent uncertain value); venture capital appears to be difficult to scale to many indu-
stries.

4. Among the main conclusions descending from these analytical points, it is appa-
rently possible to detect a paradox policy-makers will face in the near future. To keep
current economic systems thriving, it is commonly suggested that governments should
encourage trust and strong institutions, increase opportunity, mitigate divisive social
conflict and prevent rent-seeking activities of powerful businesses to the detriment of
competitive market dynamics. At the same time, these are the very problems that an
effective intangible economy seems to cause, or at least to aggravate, creating socially
charged forms of inequality, threatening social capital, and determining the growth of
powerful firms with a strong interest in protecting their intangible assets (p. 238).

5. There are several concurrent reasons why legal scholars might be interested in reading
this book. The first is directly connected with some of the most important normative
prescriptions suggested by the economic analysis proposed by Haskel and Westlake (p.
147 ss.). Intangible-rich economies do not only need different sorts of physical and te-
chnological arrangements (from affordable spaces in large cities and industrial clusters
to high-bandwidth, universally-connected telecommunication systems), but also the
support of a well organised “institutional infrastructure,” both formal and informal.

This point is traditionally connected with the debate on the exact scope of
available property rights on information, and on the effectiveness of their enforcement:
in this regard, while the authors do not consider a strengthening of the current IPR
regimes necessarily beneficial, they make a strong claim for their clarity (p. 211 ¢t seq.).
It is certainly not new for economists to predict that effective rules and precise norms
encourage investments and, on the long run, they have an impact on the overall per-
formance of economic systems.’ At the same time, this argument is made particularly

5 For a recent overview, T. EISENBERG - G.B. RameLLO, Comparative Law and Economics, Cheltenham, 2016.
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problematic today by the difficulties encountered by jurists in framing new kinds of re-
sources made available by the digital revolution within their traditional grid of concep-
ts. A perfect example is provided by the ongoing debate among European institutions
and academics on the legal status of personal data and on their conditions of circula-
tion, and, even more clearly, on the evolving criteria that should be implemented for
the allocation of entitlements over machine-generated information (“industrial data”).®

Another, and possibly even more profound, motive of interest in the book de-
rives from the new light it sheds on inequality issues. Structural disparity among legal
subjects represents a focal point for lawyers: while modern administrative law appears,
in its global dimension, to have changed its original nature into a legal branch based on
equality principles,” the most relevant super-national private law interventions, promo-
ted in particular at the EU level, address the regulation of physiological asymmetries
detectable among individuals and firms.?

The demonstration provided in the book that “the dominant mode of pro-
duction in the economy of the future is more likely to give rise to inequality” (p.
237) appears thereafter in line with the renewed attention that academics have re-
cently shown for the regulation of “private powers”.” The risks of abuses and unequal
outcomes in private relationships appears particularly stubborn when the economic
and organisational strength of market actors is coupled with an extensive availability of
technological capital, as demonstrated by the growing concerns raised by the powerful
internet web-platforms of the so-called “sharing economy”."

This phenomenon clearly invites legal scholars to take the analysis of Haskel
and Westlake into serious consideration when addressing the regulatory challenges po-
sed by evolving interactions fostered by the current “capitalism without capitals.”

6 See EU Commission, “Building a European Data Economy” COM (2017) 9 final; and inter alia, S. Lonsse - R. Scuurze - D.
STAUDENMAYER, Trading Data in the Digital Economy: Legal Concepts and Tools, Oxford/Baden-Baden, 2017.

7 Cf. from different perspectives the articles collected in S. CassesE, Global Administrative Law, Cheltenham, 2016.

8 See, inter alia, H. W. Mickvitz, The Visible Hand of European Regulatory Private Law — The Transformation of European Private
Law from Autonomy to Functionalism in Competition and Regulation, in Yearbook of European Law, 28, 2009, p. 3 ss.

9 Cf. recently . SIRENA - A. ZoprINi (eds.), I poteri privati e il diritto della regolazione, Roma, 2018; E MOsLEIN (Hrgs.), Private
Macht, Tiibingen, 2016.

10 See B. RoGers, 7he Social Costs of Uber, in Univ. Chicago Law Review, 82, 2015.
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LIST OF THE MOST IMPORTANT INTERNATIONAL
CONFERENCES AND SEMINARS AT ROMA TRE
UNIVERSITY (A.Y. 2017-2018)

- 16 October 2017: Rethinking Wrongful Conviction, A Comparative Overview
between Europe and America - Centre for the Global Study of Wrongful Convinction;
- 30 October 2017: Diritti fondamentali e processo all'ente, l'accertamento della re-
sponsabilita d’impresa nella giustizia penale italiana e spagnola - Coral Aranguena Fane-
go, Universidad de Valladolid; David Carpio Briz, Universidad de Barcelona; Herve
Belluta, Universita di Brescia; Nuria Mallandrich Miret, Universidad Pompeu Fabra
de Barcelona;

- 6 November 2017: 1/ pubblico ministero nel processo civile, canoni di confronto tra
Italia e Brasile - Hermes Zanetti Jr., Universidade Federal do Espirito Santo;

- 8 November 2017: Diritto e Capitalismo - Fiona MacMillan, Birkbeck, Uni-
versity of London;

- 8 November 2017: Cesare Beccaria e lilluminismo giuridico - Philippe Audege-
an, University of Nice; Luigi Delia, University of Geneva;

- 9 November 2017: Competition Law, IP and Regulation in the Pharmaceutical
Sector - Academic Society for Competition Law;

- 12 December 2017: Produrre per non sfruttare - Gigi Malarba, RiMaflow; Su-
leman Diara, President of Barikama; Marilisa Nanna & Gianni De Giglio, Sfruttaze-
ro Bari; Ass. Diritti di frontiera;

- 26 January 2018: Critical Legal Theory in Europe - Emilios Christodoulidis,
University of Glasgow;

- 15 February 2018: Two Paths of Public Law Development in China - Zhang
Qianfan, Peking University, Beijing Daxue;

- 20-21 March 2018: La nascita della prigione-Beccaria oltre Foucault — Philippe
Audegean, University of Nice;

- 23 March 2018: Integrazione europea e sovranazionalitsa;

- 10-12 April 2018: Contrato de trabajo en Espana: derechos y obligaciones de las
partes - Angel Luis de Val, University of Zaragoza;

- 16 April 2018: Divorzio e minori nel Diritto internazionale privato europeo
Javier Carrascosa Gonsalez, University of Murcia;
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- 16 April 2018: Mediazione e famiglia nel Diritto internazionale privato europeo
Maria Asuncion Cebrian Salvat, University of Murcia;

- 16 April 2018: Sottrazione illecita e restituzione dei minori dell’'Unione Europea
Isabel Lorente Martinez, University of Murcia;

- 17 April 2018: History and Development of the German Administrative Court Sy-
stem. Focus on the Evolution of the Judicial Control of Public Administration — Karl-Peter
Sommermann, German University of Administrative Sciences Speyer;

- 18 April 2018: Sexual Orientation and Gender Identity Claims of Asylum? A Case
Study — Nuno Ferreira, University of Sussex;

- 18 April 2018: 7he Legal Standing before German Administrative Courts in a
Comparative Perspective — Karl-Peter Sommermann, German University of Admini-
strative Sciences Speyer;

- 19 April 2018: Sexual Orientation and gender identity claims of asylum? A Euro-
pean human right challenge, Nuno Ferreira, University of Sussex;

- 17-19 April 2018: Cumplimiento e incumplimiento de las obligaciones — Ignacio
Serrano Garcia, University of Valladolid;

- 26 April 2018: Human Rights in Armed Conflict — Gloria Gaggioli, University
of Geneve;

- 2 May 2018: Leccezione d’incostituzionalita in Francia, limiti strutturali e prassi
devianti — Manuel Gros, University of Lilla “Droit et Santé”;

- 2 May 2018: A UN Specialized Agency in Rome: The International Fund for Agri-
cultural Development — Itziar Miren Garcia Villanueva, IFAD;

- 3 May 2018: Lunch Seminar-Incontro sulle cliniche legali — Cecilia Piera Blen-
gino, Universita di Torino; Andreés Gascon Cuenca, University of Valencia;

- 18 April-3 May 2018: Comparative Corporate Governance — Charles M. Yam-
blon, Yeshiva University;

- 4 May 2018: Routledge Handbook of Human Rights and Disasters — Jan Wou-
ters, KU Leuven; Pasquale De Sena, Catholic University of Milan; Nicolai von
Stackelbers, Senior Legal Officer WFP; Giuseppe Palmisano, President of European
Committee of Social Rights;

- 7 May 2018: 1/ procedimento amministrativo in Francia dopo la codificazione: un
approccio comparato ed europeo — Jean-Bernard Auby, Sciences Po, Paris;

- 7 May 2018: Verita ‘Secondo diritto”, dimostrazione, prova, presunzioni — Ma-
nuel Gros, University of Lilla “Droit et Santé”;

- 8 May 2018: 7hird Party Remedies Against Administrative Contracts: Lessons from
France — Jean-Bernard Auby, Sciences Po, Paris;
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- 15 May 2018: La cooperacion judicial internacional — Aranguena Fanego, Uni-
versity of Valladolid;

- 15 May 2018: 1/ giudizio in via incidentale in Francia — Thierry Di Manno,
University of Tolone;

- 18-19 May 2018: 7hird Co-chairs’ Circle Global Conference;

- 22 May 2018, La crisis economica internacional y su repercusion en las legislacio-
nes cuncursales, Laura Gonzalez Pachon, University of Valladolid

- 28 May 2018: Las relaciones actuales de Espana con la America Hispana — Jesus
Manuel Gracia Aldaz, S.E. el Emajador del Reino de Espana ante la Republica Italiana;
- 31 May 2018: Integracion regional en America latina: el Mercosur — Cristina
Boldorini, Embajadora;

- 4 June 2018: Verso una cultura europea delle cliniche legali — Il progetto STARS;
3-5 July 2018: Intellectual Property and Heritage — International Society for History
and Theory of Intellectual Protection Annual Workshop.
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