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FOREWORD TO THE THIRD EDITION

In the last three years there has been a constant evolution of EU transport law.
The “Single Sky” programme has brought to the creation of the EU Aviation
Safety Agency and to a general framework for aviation and airport licences.
Also the port services liberalization programme has moved forward, and local
transport monopolies are increasingly challenged. The various domestic and
EU controversies on services offered by Uber (and by other delivery services) are
shaping a new landscape. The new “travel packages” Directive has entered in
force. Furthermore, there have been dozens of decisions by the EUC] clarifying
and extending the protection of passengers and of buyers of on-line transport
services.

This has prompted us to prepare this third edition, which contains a new mod-
ule on local transport. We have also updated the cases and materials section,
substituting a dozen less relevant decisions with recent ones from the EU Court
of Justice.

We hope this new endeavour may receive the same success of the previous ones
among teachers and students of transport law.

Rome, June 2019

M. C. V.2.Z

FOREWORD TO THE SECOND EDITION

With the evolution of transport regulation in the EU in these last years and
thanks to the success of the first edition (over 2000 downloads in 18 months)
we have considered it useful to expand the topics presented in this primer. In
particular we have added a specific module on the painstaking process of open-
ing port services to competition. Furthermore a paragraph has been added on
the Single European Sky (SES) programme.

Rome, September 2016

M. C. V.2.Z

Xiil



FOREWORD

This handbook is the result of three years of teaching European Union Trans-
port Law to the law students of the University of Roma Tre.

The course falls within the “Studying Law at Roma Tre” programme, which
includes 14 classes entirely taught in English.

Although the outline is — for didactic purposes — very simplified we would like
to point out the main features of this primer which identifies transport law as:

a) A vypical area of intensive EU regulation in which common principles
concerning network industries and development of the industry are
paramount.

b) A field of intense competition, passing from State monopolies to open
markets dominated by articles 101, 102, and leaving open a certain
space for state aid, considering the extremely important social relevance
of transport services (article 107).

c) A model for the advanced protection of consumers and users which has
moved from some modes of transport to all and has become the model
for other consumer contracts.

Following these lines the handbook is divided into three modules, reflecting
areas where the intervention of EU law has been most significant: air trans-
port, rail transport, and passengers’ rights. 1o each module we have annexed
the most relevant judgments and decisions by the EU Courts and Commission
which we found particularly useful to illustrate, from a practical point of view,
the policies underlying EU transport law and the conflicting interests of the
various stakeholders.

Obviously there are other aspects which are touched by EU law, especially in
the field of movement of goods, port infrastructures, and road safety, but we
have preferred to focus, at least in this first edition, on the three aforementioned
aspects.

We hope that this primer — which is made available by Roma TrE-press to
the whole European academic community on a freely accessible basis — will
contribute to the development of the subject as a course offered to students who
are and increasingly will be the main beneficiaries of the growing transport
networks in the EU.

We shall be most grateful to all our colleagues for their eventual critical remarks
and suggestions.

Margherita Colangelo Vincenzo Zeno-Zencovich
(margherita.colangelo@uniroma3.it) (zencovic@uniroma3.it)
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INTRODUCTION

SuMMARY: a) Basic principles of EU transport law and their evolu-
tion - b) Transport, competition law and State aids in the EU. Basic
notions; b.1. The economics of network industries; b.2. Competition
as an economic theory; b.3. EU competition law; b.3.1. Article 101
TFEU - Restrictive practices; b.3.2. Article 102 TFEU — Abuse of do-
minant position; b.4. Services of general interest (SGI), services of gen-
eral economic interest (SGEI), public services, universal service; b.5.
State aid; b.6. The financing of SGEIs and State aid; b.7. Mergers - ¢)
The application of competition rules to transport: history and sources
- d) Legal instruments applicable to SGEIs in air and land transport

a) Basic principles of EU transport law and their evolution

The cardinal points of European Union transport law were set out,
from the beginning, in the Rome Treaty of 1957 which led to the founding
of the European Economic Community (EEC) which originally com-
prised six countries: Belgium, France, Germany, Italy, Luxembourg and
The Netherlands. The Treaty is the point of arrival of a lengthy political
process promoted by long-sighted political leaders (noticeably the German
Chancellor Konrad Adenauer, the French Prime Minister Robert Schumann,
the Italian Prime Minister Alcide De Gasperi and the Belgian Foreign Min-
ister Paul-Henri Spaak) whose aim was to ensure a stable peace in Europe
through economic development after the devastations of World War II.

The main scope of the Treaty being that of promoting economic and
social welfare, we find enshrined what are still today called the four funda-
mental (economic) freedoms:

1. Free movement of goods. According to Article 9 «The Com-
munity shall be based upon a customs union which shall cover all
trade in goods and which shall involve the prohibition between
Member States of customs duties on imports and exports and of
all charges having equivalent effect, and the adoption of a common
customs tariff in their relations with third countries». This provision
has a significant role in the field of transport considering the essen-
tial role of the various means of transport (train, truck, ship, plane)
in moving freight from one country to another, and the (negative)
role that customs duties and procedures may have, not only on the
final price of the goods but also on the rapidity of their delivery.



InTRODUCTION TO EUROPEAN UNION TRANSPORT LAW

2. Free movement of persons. According to Article 48 «Free-
dom of movement for workers shall be secured within the Com-
munity by the end of the transitional period at the latestr. Al-
though the provision was meant to enable migrant workers to
move where they could find better working conditions, it is clear
that in transnational transport there is a constant movement of
workers, aboard specific vehicles (drivers, stewards, tecnicians
etc.), through Europe. In recent decades the notion has been sig-
nificantly enlarged to include other categories such as students (the
Erasmus programme) and citizens in general (on the basis of the
Schengen Treaty), who commonly use public means of transport.

3. Free movement of services. According to Article 59 «Within
the framework of the provisions set out below, restrictions on free-
dom to provide services within the Community shall be progressive-
ly abolished». Transport is a service, and therefore there is an obvious
relevance of the provision in the liberalization in this sector.

4.  Free movement of capital. According to Article 52 «With-
in the framework of the provisions set out below, restrictions on
the freedom of establishment of nationals of a Member State in
the territory of another Member State shall be abolished». Capital
is an essential factor of production, and capital naturally moves to
those countries where it is needed and where, hopefully, they will
yield a higher profit. However freedom of establishment has not
always been granted to foreign firms, especially in sectors consid-
ered strategic, such as transport.

Notwithstanding such promising fundamental principles, their full ap-
plication to transport has not been easy, because of a further provision in
the Rome Treaty. According to Article 61 «Freedom to provide services in
the field of transport shall be governed by the provisions of the Title relat-
ing to transport», and these special rules appear to deny, or at least reduce,
the importance of Article 59.

In fact Title IV of the Rome Treaty, entitled «Transport» and which in-
cludes Articles from 74 to 84, sets out a set of substantive and procedural
rules, most of which still stand firm today.

There should be a common European transport policy (Article 74), which
should lay down: a) common rules applicable to international transport; b)
conditions under which non-resident carriers may operate transport services
within a Member State; ¢) measures to improve transport safety (Article 75).



INTRODUCTION

It is however necessary, in setting these common rules, to consider if the
principles of the regulatory system for transport could have a serious effect
on the standard of living and on employment in certain areas and on the
operation of transport facilities (Article 75). On the basis that political and
social conditions are highly variable, the enactment of the four fundamen-
tal freedoms is clearly limited.

The principle of non-discrimination between national carriers and car-
riers of other Member States is affirmed (Article 76), but at the same time
there is an express provision (Article 77) stating that State aid is com-
patible if it meets «the needs of co-ordination of transport» or represents
reimbursement for the discharge of certain public service obligations; and
that one must consider an appropriate regional economic policy to meet
the needs of underdeveloped areas (Article 80).

There is a further rule which indicates that transport falls under a spe-
cial legal regime: measures concerning transport rates and conditions must
take account of the economic circumstances of carriers (Article 78). This
means that one cannot apply only common business rules but one has to
look at the inherent structure of a firm providing transport services, its
costs, and its losses.

However discrimination consisting in carriers charging different rates
and imposing different conditions for the carriage of the same goods over
the same transport links on grounds of the country of origin or of destina-
tion of the goods in question is not allowed (Article 79). Rates and condi-
tions involving any element of support or protection in the interest of one
or more particular undertakings or industries are also prohibited (Article
80). And charges or dues in respect of the crossing of frontiers charged by a
carrier in addition to the transport rates must not exceed a reasonable level
after taking into account the costs actually incurred (Article 81).

The most important rule set out in Title IV of the Rome Treaty is of a
procedural nature. According to Article 84 the provisions of Title [V apply
only to transport by rail, road and inland waterway, while for sea and air
transport the European Council may, acting unanimously, decide whether,
to what extent and by what procedure appropriate provisions may be laid
down. In practice this provision meant to exclude from Community in-
tervention these specific sectors, and the unanimity requirement, difficult
when the EEC included only six Member States, rapidly became impos-
sible to meet as the Community grew in membership, reaching, in the
mid-90s fifteen States.
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In 2007 the Rome Treaty was replaced by the two Lisbon Treaties: the
Treaty of the European Union (TEU) and the Treaty on the Functioning
of the European Union (TFEU). The former sets out the constitutional
basis of the Union, its institutions, and its goals. The latter is the recasting
of the Rome Treaty as it grew incrementally throughout the decades. Both
Treaties entered into force on December 1%, 2009.

Matters concerning transport are regulated by the TFEU, which at
its Article 4 states that «Shared competence between the Union and the
Member States applies in the transport sector». This means that both are
entitled to intervene in the field taking into account on one side national
exigencies, and on the other side general European policies.

In many aspects the rules set out in the TFEU are very similar to the
provisions of the Rome Treaty and tend to reproduce them.

So according to Article 58(1): «Freedom to provide services in the field
of transport shall be governed by the provisions of the title relating to
transport.» And Title VI, devoted to Transport, comprising again 11 ar-
ticles (from 90 to 100), has practically the same text as Title IV of the
Rome Treaty (articles from 74 to 83). The fundamental change is found
in Article 100 (which takes the place of former Article 84): according to
paragraph 1 «The provisions of this Title shall apply to transport by rail,
road and inland waterway». And therefore there appears to be no change in
respect of the past. However in paragraph 2 a new procedure is established:
«The European Parliament and the Council, acting in accordance with the
ordinary legislative procedure, may lay down appropriate provisions for
sea and air transport». Therefore the unanimity requirement is replaced by
the majority rule set by Article 16 of the TUE.

The answer to the question why, after 50 years, so little has changed in
the fundamental written provisions of the Treaties governing the Union
must be found outside them. In the field of transport — as in practically
all the sectors of competence of the Union — a fundamental role has been
played by the European Court of Justice (ECJ), the highest court of the
EU with competence to solve controversies between EU institutions (typ-
ically the Commission) and member States, and to provide the authentic
interpretation of EU laws. Especially in this second role the ECJ decisions
have a fundamental importance. One should, in fact, keep in mind that
when a national Court asks the EC]J for the authentic interpretation of an
EU Directive or regulation (so-called preliminary ruling) the decision of
the ECJ is valid not only in the case in which the question is raised, or in
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the jurisdiction to which that Court belongs, but in all Member States.
Therefore the ECJ is — de facto — a legislator setting principles that supple-
ment the ordinary legislative instruments (typically Directives and Regula-
tions) adopted by the Council and the Parliament. We shall see that while
the provisions in the Treaties have remained substantially unchanged, the
whole economic and legal system in which transport services are estab-
lished and provided is radically different from how it was designed 60 years
ago. For this reason throughout the whole presentation of EU transport
law it will be necessary to refer continuously to the many and relevant
decisions of the ECJ (and sometimes of the EU Court of First Instance).

The two ground-breaking decisions, from which the whole evolution
of the system starts, both arise from French cases. Until the French Seamen
judgment’, the Member States objected to the EU intervening in the mari-
time and air sectors. In fact they based this position on the very clear provi-
sion of paragraph 2 of Article 84, which set the unanimity rule. In the case
at question the Commission challenged the French law which established
that all seamen aboard French merchant vessels had to be French nationals.
According to the Commission this law was clearly against the principle of
free movement of workers, while the French government argued that the
principle did not apply to sea transport.

The EC]J took a different view: «Since transport is basically a service,
it has been found necessary to provide a special system for it, taking into
account the special aspects of this branch of activity» (par. 27). Far from
excluding the application of the Treaty to these matters, Article 84 [7.e. the
current Article 100(2)] provides only that the special provisions of the Ti-
tle relating to transport shall not automatically apply to sea and air trans-
port sectors. Whilst under that Article, therefore, sea and air transport, so
long as the Council has not decided otherwise, is excluded from the rules
of Title relating to the common transport policy, it remains, on the same
basis as the other modes of transport, subject to the general rules of the
Treaty (paras. 31-32).

This first gap in the strict interpretation of Title IV was further enlarged
in the Nowvelles Frontiéres judgment. In this case Nouvelles Frontiéres, an
alternative tour operator, had applied airplane rates not approved by the
competent French ministry of aviation, incurring significant administra-
tive fines. The issue was, therefore, if such control over rates was contrary

"EC]J, case 167/73, Commission of the European Communities v French Republic.
2EC]J, joined cases 209/84 to 213/84, Ministére Public v. Lucas Asjes and Others.
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or not to Community competition rules. The ECJ, in its decision, moved
further in providing an extremely limited interpretation in the exception
set out in Title IV.

According to the ECJ, as regards air transport in particular, the wording
the Treaty indicated merely to define the scope of the transport articles as
regards different modes of transport, by distinguishing between rail, road
and inland waterway [covered by the current Article 100 (1)], and sea and
air transport [covered by the current Article 100 (2)] (para.43).

It is clear from the wording of Article 70 [i.e. the current Article 90]
that the objectives of the Treaty, including that regarding the institution of
a system ensuring that competition in the common market is not distort-
ed, are equally applicable to the transport sector. Therefore, in the absence
of any provision in the Treaty to the contrary, it must be concluded that
the rules in the Treaty on competition are applicable to transport (para.
45) and that Article 84 [the current Article 100] of the Treaty cannot be
interpreted as excluding air transport from the general rules of the Treaty,
including the competition rules.

Going to the heart of the question, decisions by the International As-
sociation of Air Travel (IATA) which set air fares should be considered
concerted practices contrary to competition law, even if validated by an
administrative body.

The development of EU transport law should therefore be considered
mainly in the light of these decisions which have had a much more sub-
stantial role than the specific provisions of the Treaty.

b) Transport, competition law and State aids in the EU.
Basic notions

In this paragraph we shall consider some of the fundamental EU rules
in the field of competition law and State aids, as applicable to transport
services. One should point out that in the European tradition, for over
two centuries, competition among enterprises and State have been are two
sides of the same coin, and the importance each of them plays is very much
dependant on political, economic and social factors which change with
the passing of time. It is important to keep in mind that Title VII of the
TFEU includes both aspects (articles from 101 to 109).
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b.1. The economics of network industries

As competition law must operate in a factual economic context, and
as it may vary in accordance with different kinds of businesses, one must
keep in mind that transport is a typical network industry.

«Railway, electricity and telecommunication sectors, as network indus-
tries, possess some important features which strongly determine their orga-
nizational structure. (...) The main defining characteristics of these kinds
of industries are the very high fixed costs of developing their infrastructure,
decreasing average costs by increasing output as well as the existence of
advantages which arise from the conjoint production of different goods
inside one firm. The duplication of the system is extremely expensive and
economically inefficient thus network industries normally have features
of natural monopolies. Moreover, before the investment in infrastructure,
retailers and users fully depend on decisions of the firm willing to invest
in the network facilities. (...) Finally, network industries usually provide
essential services and have certain non-economic obligations set by gov-
ernments, due to the high importance of continuity of supply of their ser-
vices». A further distinctive feature is that «Network industries have often
both competitive and non-competitive segments».’

The transition from public monopolies to competitive markets has been
a slow process. For almost a century, network industries were organized as
State monopolies for several reasons (e.g., there was a belief that such indus-
tries were natural monopolies, 7e. that there was only space for one under-
taking in the market; exclusive rights were often granted in return for the
monopolist to provide universal service; because of the importance of these
industries from several viewpoints governments believed it was important to
consolidate various actors in one firm, which they would control).

In the late 1970s, the basic tenets of the monopoly model started to
be challenged by economists, lawyers, policy-makers, industrialists and con-
sumer organizations. Finally, the European Commission realized that public
monopolies, which were based on the granting of exclusive rights to national
undertakings, were fundamentally at odds with its internal market policy*.

> EurorEAN COMMISSION, Annexes to the Communication on the implementation of the
railway infrastructure package Directives (‘First Railway Package), Commission staff work-
ing document {COM(2006) 189 final} SEC (2006) 530.

* D. GERADIN, Twenty years of liberalization of network industries in the European
Union: Where do we go now?, November 2006, available on-line at <http://ssrn.com/ab-
stract=946796>[accessed on 17.12.2014].


http://ssrn.com/abstract=946796
http://ssrn.com/abstract=946796

InTRODUCTION TO EUROPEAN UNION TRANSPORT LAW

Competitive and non-competitive segments in different network industries’

such as take-off
and
landing slots

Sector Activities which may | Activities which are
be non-competitive potentially competitive
Railways Track and signalling Operation of trains; Maintenance
infrastructure facilities
Electricity High-voltage Electricity generation; Electricity
transmission of «retailingy or «marketing»
electricity; Local activities;
electricity Trading of electricity or network
distribution capacity; Metering services
Postal Consumer-to-consumer | Transportation of mail; Delivery
Services delivery of mail; of
mail in residential urgent mail or packages; etc.
areas
Telecommunications | The provision of a Long-distance services; Mobile
ubiquitous network; services; Value-added services;
Local residential Local loop services to high volume
telephony in rural business customers,
areas especially in high-density areas;
Local loop services in areas served
by
broadband; etc.
Air services Airport services Alircraft operations;

Maintenance facilities;
Catering services

Maritime transport

Port facilities (in

certain cities)

Pilot services, port services

>OECD, Report on experiences with structural separation, 2006, p.9.
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During the last 30 years the liberalization process has generally been
gradual and has followed procedures common to many governments in var-
ious parts of the world which have engaged in the liberalization of network
industries (telecommunications, postal services, energy, and transport).

This liberalization process (first observed in the United States in the
late 1970s and in the United Kingdom in the early 1980s) became a cen-
tral preoccupation of the European Commission at the end of the 1980s,
because of pressure by the UK which had significantly moved in this di-
rection during the long Conservative government of Margaret Thatcher.

The result is that in the EU some sectors, such as telecommunications
and air transport, are now fully liberalized. Others sectors, such as energy,
postal services, and rail transport, are not yet fully liberalized.

The key elements of liberalization processes rest on three pillars:

1) In the first place liberalization rules had to remove the exclusive
rights conferred upon State owned companies in a monopolistic position.
Opening up the market to competition was progressive, to provide incum-
bents (i.c. the existing monopolists) with time to reorganize themselves
and get ready for competition.

2) In the second place it was necessary to establish a regulatory framework
consisting of : a) substantive obligations to maintain or expand universal ser-
vice; b) rules that ensure third-party access to the network, accounting sep-
aration and cost-allocation rules; ¢) rules designed to reduce switching costs
(i.e. the possibility for a final user to change service providers); d) Member
States had to create independent regulatory authorities. From this point of
view liberalization has meant the opposite of de-regulation: rather, in all
sectors we have seen — and still see, even years since the market opened up
— an enormous amount of laws, regulations, by-laws, technical rules and
guidelines which have rendered the legal scenario highly complex. This
remark is valid also in the transport sector.

3) Finally, liberalization requires the application of competition rules
to be used in support of the market opening process, as we have seen in
the ECJ] Nowwelles Frontiéres decision. Liberalization directives provide for
pro-competition rules designed to «create a level-playing field between in-
cumbents and new entrants».®

Two further remarks are necessary:

1) While liberalization has been largely driven by European
directives, the degree of market opening tends to vary, sometimes

¢ GERADIN, cited at fn 5, p. 6.



InTRODUCTION TO EUROPEAN UNION TRANSPORT LAW

significantly, between Member States.

2) While liberalization has been particularly fast in some sec-
tors, notably air transport and telecommunications, it has been
much slower in others (e.g., the rail transport sector has proved to
be particularly difficult to liberalize).

In network industries liberalization has generally taken the following steps:

1. Vertical unbundling. Network industries traditionally are
vertically integrated, in the sense that both networks and services
are owned and operated by the incumbent (the typical example is
the ownership of the railway tracks and the provision of rail trans-
port services). Liberalization processes support vertical unbundling:
the approaches range from a relatively limited degree of separation,
such as accounting separation or the separation of network and
services into different legal entities, to a full economic separation
whereby the integrated firmis divested of its network operations.

2. Breaking down of barriers between network industries. Un-
der the monopolistic model, markets tended to be clearly divided
across sectorial lines. Liberalization is meant to allow and encour-
age firms to compete across a range of network industries seeking
opportunities for growth and synergies. In the transport sector the
most obvious example is that of so-called multi-modal transporrt,
enabling freight or passengers to move easily from one means of
transport to another (e.g. from ship to rail; from airplane to train).

3. Progressive withdrawal of the State. Liberalization has
meant in many cases the privatization of State owned industries, or
the entry of private partners into public enterprises. And in those
cases in which ownership has remained in public hands, gover-
nance and management of these companies have adapted to those
of private companies competing in and for the market.

Notwithstanding the remarkable results of the liberalization process,
much still remains to be done. The most significant task is that of remov-
ing the remaining bottlenecks such as the inadequate implementation of
liberalization directives in some of the Member States and the anti-com-
petitive behavior by incumbents.

b.2. Competition as an economic theory

Competition took its first steps as an economic theory in the 18th cen-
tury in the work of one of the founding fathers of modern economic the-
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ory, the Scotsman Adam Smith.

Generally speaking, nowadays, in economic theory competition is as-
sumed to produce the best outcomes for society, fulfilling four functions:

1. Lower prices. Competing firms reduce their prices in order
to attract and conquer new shares of the market.

2. Firms will offer a wider range of goods and services thereby
catering for larger segments of clients or consumers.

3. Competition promotes technical and commercial innova-
tion which is seen as giving the firm a significant advantage over
competitors.

4.  Finally competition, which implies a plurality of firms,
promotes a better and wider distribution of wealth, not concen-
trated in only one enterprise or place.

In the current EU context, there is the idea that competition law should
be directed mainly at the interests of consumers, who therefore become the
benchmark in order to establish the pro-competitive or anti-competitive
nature of a market.

Familiarity with a few basic economic concepts is essential in order to
grasp the role that competition law plays in EU law:

. Perfect competition exists when there is a large number
of buyers and sellers, all sharing perfect information,
the product is homogeneous and there are no barriers
to entry or exit (so that sellers can enter or leave the
market freely); in such a market, the price never exceeds
the marginal cost (allocative efficiency) and goods are
produced at the lowest possible cost (productive effi-
ciency). A typical example might retail shops or bars
and restaurants. But also in more complex industries
one finds a considerable amount of competition, such
as in the automobile industry.

. Monopoly: is a market where there is only one seller.
We have seen that in the history of transport services
monopoly was the rule, and in some instances still is.

. Natural monopoly: is the feature of a sector where a
single firm can produce output to supply the market
at a lower cost than can two or more firms. Typically,
it may occur in industries facing relatively high fixed
costs; public utilities (such as water and gas suppliers)

11
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are often thought to be natural monopolies.

. Oligopoly: is a market where there is a small number of
leading firms. A good example is that of transcontinen-
tal flights where only a limited number of airlines are
competing on the same routes.

. Market power. In economics, market power is defined
as the ability to price above short-run marginal cost:
in other words, firms are said to have market power
if they, individually or collectively, are able to restrict
output, increase prices above the competitive level and
earn monopoly profits, without losing all customers, for
a significant period of time. In these cases they are said
to have an exclusionary power. In perfectly competitive
markets, market participants have no market power.

Establishing market power is, however, a complex operation which first
requires the relevant market to be defined in terms of substitutability or
interchangeability, 7.e. as a market consisting of products or services which
are interchangeable with each other but not (or only to a limited extent)
interchangeable with those outside it; interchangeability may be with oth-
er products or with the same products from elsewhere. In fact it is only by
defining the relevant market that a firm’s market power can be assessed.
For example, in the transport sector the various flights, by different air
companies, between the same point of departure and destination are sub-
stitutable or interchangeable. This is not the case if the routes are different,
or if the means of transport takes considerably more time to reach its des-
tination (e.g. ship vs. airplane).

Substitutability may present itself in two forms:

1) Demand substitution: when users of the product/service are able
to switch to substitutes, 7.e. a product or a service which the consumer
considers to be substitute for another. Interchangeability is determined by
measuring the cross-elasticity of demand through the SSNIP test (Small
but Significant Non-transitory Increase in Price), in the sense that a firm
cannot have a significant impact on the prevailing conditions of sale, such
as price, if its customers can switch easily to available substitute products
or to suppliers located elsewhere. If, instead, there are no immediate alter-
natives to the product/service one assumes that the firm may raise its pric-
es. In the transport sector passengers may easily switch from one airline to
another, and now, increasingly, with the development of high-speed trains,
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choose between travel by air or by rail on medium distance routes.

2) Supply substitution: when a similar producer may easily supply a
substitute product. Here the example is that of an airline which can offer
new services on a route which is insufficiently served by its competitors.

A relevant market must be seen under two aspects:

1) The relevant product market which comprises all those products
and/or services which are regarded as interchangeable by the consumer, by
reason of the products’ characteristics, their prices and their intended use.

2) The relevant geographic market which comprises the area in which
the undertakings concerned are involved in the supply and demand of
products/services, in which the conditions of competition are sufficiently
homogeneous and which can be distinguished from neighbouring areas
because the conditions of competition are appreciably different in those
areas.

In order to determine a firm’s market power it is necessary also to con-
sider barriers to entry and to expansion: a firm will not be able to charge
monopoly prices if other firms can freely enter the market. Barriers to en-
try, therefore, create asymmetries between incumbent firms and potential
entrants.

There are two kinds of barriers to entry:

1) Absolute incumbent advantages which occur when an in-
cumbent has access to a factor of production that is denied to oth-
er parties on equivalent terms (e.g. access to a port or an airport)

2)  Strategic entry barriers: arise from first-mover advantages in
the presence of sunk costs and associated behaviour (e.g.: economies
of scale). In these cases the incumbent has consolidated presence on
the market which is extremely difficult to duplicate.

b.3. EU Competition Law

The EU competition rules are primarily contained in Title VII, Ch. 1
of the current TFEU (Treaty on the Functioning of the European Union),
and in particular in Articles 101, 102 and 106 TFEU.

There are also numerous other general provisions such as the Mergers
Regulation 139/2004 (EUMR) whose primary source are Articles 103 and
352 TFEU and the Implementation Regulation 1/2003 (whose primary
source are Article 101 and 102).

In order to guarantee the effectiveness of competition rules there is a
complex public enforcement system. At the EU level, competition rules
are enforced mainly — but not exclusively — by the European Commission
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and its Directorate General on Competition. The decisions of the Com-
mission may be challenged in front of the EU General Court (formerly the
Court of First Instance) and on appeal in front of the EC]J.

However it should be remembered that Member States have a duty to
apply EU law directly and therefore competition rules can be enforced by
the national courts, and before them by the National Competition Author-
ities (NCA), independent bodies which are present in all Member States.

Before entering into a detailed analysis of the main provisions of EU
competition law it should be noted that they clearly represent the evolu-
tion of the first antitrust law, the Sherman Act, which was introduced in
the USA in 1890 and which in its first two articles contains substantially
the principles that are set out in Articles 101 and 102 TFEU, which now
must be examined thoroughly, because of their general importance not
only for transport law, but for the whole EU legal system.

b.3.1. Article 101 TFEU (Restrictive practices)

According to Article 101 of the Treaty on the Functioning of the Euro-
pean Union (TFEU) (formerly Article 81 of the Rome Treaty):

«1. The following shall be prohibited as incompatible with the in-

ternal market: all agreements between undertakings, decisions by as-

sociations of undertakings and concerted practices which may affect

trade between Member States and which have as their object or effect

the prevention, restriction or distortion of competition within the

internal market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other

trading conditions;

(b) limit or control production, markets, technical development, or

investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other

trading parties, thereby placing them at a competitive disadvantage;

(¢) make the conclusion of contracts subject to acceptance by the

other parties of supplementary obligations which, by their nature or

according to commercial usage, have no connection with the subject

of such contracts.

2. Any agreements or decisions probibited pursuant to this Article

shall be automatically void.
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3. The provisions of paragraph 1 may, however, be declared inappli-
cable in the case of:

- any agreement or category of agreements between undertakings,
- any decision or category of decisions by associations of under-
takings,

- any concerted practice or category of concerted practices,
which contributes to improving the production or distribution of
goods or to promoting technical or economic progress, while allowing
consumers a fair share of the resulting benefit, and which does not:
(a) impose on the undertakings concerned restrictions which are not
indispensable to the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competi-
tion in respect of a substantial part of the products in question.»

A few comments are necessary:

Article 101 concerns joint conduct and requires a collusion between in-
dependent undertakings (there are different types of collusion depending
on the intensity and form in which they manifest themselves, e.¢g. tacit and
explicit collusion). A typical example might be that of two airlines which
decide not to compete against each other in different geographical areas
leaving the field to its competitor.

Article 101 concerns both horizontal (among competitors: e.g. two or
more airlines) and vertical (between firms operating at different stages of
the production and supply chain; e.g. an airline and an airport) agree-
ments, which have different effects on competition and a different legal
treatment.

The exceptions set by paragraph 3 of Article 101 are not automatic
(«may be declared»). However, in order to simplify the procedure the EU
with its Regulation 1/2003 has introduced a system of legal exceptions
that will apply automatically without the need for an ex ante official deci-
sion to be adopted by the Commission or any other authority. The same
Regulation states that compatibility of an agreement with Article 101(3)
can be established not only by the Commission but also by National Com-
petition Authorities (NCAs) and by the national courts.

One should note that at its beginning, the crucial purpose of antitrust
in Europe was to enhance the common market and the market integration:
this has led the European Commission to a more interventionist policy
through a broad interpretation of Article 101(1). In more recent times, the
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Commission has moved to consider consumer welfare as the benchmark
against which agreements are tested. In this sense the 2004 Competition
Guidelines are explicit: «The objective of Article 101 is to protect compe-
tition in the market as a means of enhancing consumer welfare and of en-
suring an efficient allocation of resources» (according to Article 169 TFEU
the Union should «ensure a high level of consumer protection» taking into
account also their economic interests).

b.3.2. Article 102 TFEU- Abuse of dominant position

According to Article 102 of the Treaty on the Functioning of the Euro-
pean Union (TFEU) (formerly Article 82 Rome Treaty):

«Any abuse by one or more undertakings of a dominant position

within the internal market or in a substantial part of it shall be pro-

hibited as incompatible with the internal market in so far as it may

affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or

other unfair trading conditions;

(b) limiting production, markets or technical development to the

prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with

other trading parties, thereby placing them at a competitive disad-

vantage;

(d) making the conclusion of contracts subject to acceptance by the

other parties of supplementary obligations which, by their nature or

according to commercial usage, have no connection with the subject

of such contracts.»

The enforcement of the rule requires, therefore, two objective elements:
firstly that the firm be in a «dominant position» and, secondly, that there
is an «abuse» of that position. This implies, on the one hand, that a firm
may legitimately hold a «dominant position», which is not per se prohib-
ited. On the other hand that a firm which is not in a «dominant position»
may legitimately engage in a conduct that would be considered abusive if
it were «dominant».

While Article 101 deals with agreements among two or more firms (or
by an association of firms), Article 102 deals with the unilateral conduct of
firms holding a dominant position. Dominance is measured in the EU by
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defining the market and assessing the degree of market power of the firm
involved, considering market shares and barriers to entry and expansion.

A rule-of-thumb principle is that firms that hold less than 40% of the
market are not in a dominant position, while above that quota there is a
strong assumption that they are. However, in one sense or the other, this
prima facie assessment can be challenged. This depends very much on the
structure of the market, the number of competitors, and market power of
each of them. For example if one firm retains 35% of the market, but the
rest is fragmented in very small enterprises, the former might easily retain
a dominant position. Just as in the case of one firm holding 41% of the
market and another firm holding 39%, according to various factors, nei-
ther or both could be considered.

Article 102 applies to exclusionary and exploitative abuses, even if the
Commission has paid more attention to the former than the latter (ex-
ploitative abuse: e.g., charging of unfair prices). Typical examples of exclu-
sionary abuses are: predatory pricing (when the dominant firm sells under
its costs in order to weaken and possibly exclude a new entrant), exclu-
sive dealing (when the dominant firm imposes on its clients an exclusivity
clause), discount and rebates (in order to prevent clients from passing to
competitors), tying contracts (for example contracts lasting many years to
prevent passing to competition), refusal to supply (typically if clients buy
also products from competitors).

According to EU law, firms enjoying a dominant position have a ‘spe-
cial responsibility’ towards competitors and clients (up-stream and down-
stream) which entails a duty to supply on a non-discriminatory basis its
goods or services. In network industries this notion has evolved into the
so-called essential facilities doctrine.

The concept of essential facility derives from the abusive conducts of
‘refusal to deal’ and ‘discriminatory dealing’ and involves: the refusal by
an undertaking, which owns or controls a facility or an infrastructure to
which competitors require access in order to provide a service to their cus-
tomers, to allow that access; or, allowing access only on such unfavourable
and discriminatory terms that new or existing competitors are placed at a
competitive disadvantage so that they cannot compete effectively.

This concept has been widely adopted in the context of liberalized sec-
tors such as transport where ports, airports, railway tracks and motorways
are considered typical ‘essential facilities” indispensable for the provision of
transport services.
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b.4. Services of general interest (SGI), Services of general economic
interest (SGEI), public services, universal service

The European Treaties have represented an unprecedented innovation
in the tradition of European States which historically have privileged pro-
tectionist and monopolistic economic policies. The opening towards eco-
nomic freedoms and competition is therefore balanced in other, equally
important (especially for transport services) provisions of the TFEU.

Article 106.2 (formerly Article 86) tries to indicate a compromise be-
tween the two tendencies: «Undertakings entrusted with the operation
of services of general economic interest or having the character of a rev-
enue-producing monopoly shall be subject to the rules contained in the
Treaties, in particular to the rules on competition, in so far as the applica-
tion of such rules does not obstruct the performance, in law or in fact, of
the particular tasks assigned to them. The development of trade must not
be affected to such an extent as would be contrary to the interests of the
Unionv».

What are Services of General Interest (SGI) and Services of General
Economic Interest (SGEI)?

Services of General Interest (SGIs): «In Union practice, the concept of
SGI refers to services, whether ‘economic’ or not, that the Member States
regard as being of general interest, and which they therefore subject to
specific public service obligations. The concept covers services of general
economic interest (SGEIs) that fall within the scope of the TFEU and
non-economic services of general interest, which are not subject to the
rules in the TFEU.»” Typical examples of SGIs are educational and health
services which, generally speaking, are offered to all citizens on a gratuitous
basis.

Services of General Economic Interest (SGEIs): «The term refers in
general to services of an economic nature that the public authorities in
the Member States at national, regional or local level, depending on the
allocation of powers between them under national law, subject to specific
public service obligations through an act of entrustment on the basis of a
general-interest criterion and in order to ensure that the services are pro-
vided under conditions which are not necessarily the same as prevailing

7 EurOPEAN COMMISSION, Guide to the application of the European Union rules on state
aid, public procurement and the internal market to services of general economic interest, and
in particular to social services of general interest, Commission Staff Working Document,

SEC(2010) 1545 final, p.15.

18



INTRODUCTION

market conditions.»® As we shall see a considerable number of transport
services are considered as SGElIs.

Their importance is clearly stated in one of the opening provisions of
the TFEU:

«Given the place occupied by services of general economic interest in
the shared values of the Union as well as their role in promoting social and
territorial cohesion, the Union and the Member States, each within their
respective powers and within the scope of application of the Treaties, shall
take care that such services operate on the basis of principles and condi-
tions, particularly economic and financial conditions, which enable them
to fulfil their missions» (Article 14).

This means that SGEIs operate under a special legal regime in which
non-economic principles (such as «social and territorial cohesion») tend to
prevail over market economy and free competition rules, with the objec-
tive of reaching the goals with which the SGEIs have been entrusted. Typi-
cal examples are local and regional transport services, ferry-boat services to
small or distant islands and small airports in peripheral areas.

Together with SGIs and SGEIs one must consider other two categories:

Public Services: are those services whose delivery is generally considered
to be in the public interest and may be regulated and financed by the State;
Public Service Obligations (PSOs): refer to the specific requirements that
a public authority may impose on the provider of the service in order to
ensure that certain public interest goals are met; the provision of public
services comprises the compensation that public authorities may need to
grant the providers for the performance of these tasks. In general SGEIs
are or may be burdened with PSOs.

Universal service: is the obligation on a supplier of goods or services
to provide them at an affordable cost and guaranteed quality to all who
require them. Universal service was originally provided by the State mo-
nopolist. The most ancient and typical case is that of the postal service:
letters can be received and send from any part of the country and not only
the price of the service generally does not take into account distance, but is
also below cost. With the liberalization of most network services universal
service has generally been maintained as an obligation of the incumbent,
which however claims compensation for losses incurred in when provid-
ing it.

8 EurorEAN COMMISSION, cited at fn 7, p.16.
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b.5. State aid
As we have already pointed out competition and State aid are two faces
of the same coin that coexist in EU law and practice. Clearly, in the case
of SGEIs, in order to enable them to accomplish their mission they must
receive public funds or other forms of aid.
The main provision in this field is Article 107 (formerly Article 87):
«1. Save as otherwise provided in the Treaties, any aid granted by
a Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring cer-
tain undertakings or the production of certain goods shall, in so far
as it affects trade between Member States, be incompatible with the
internal market.
2. The following shall be compatible with the internal market:
aid having a social character, granted to individual consumers, pro-
vided that such aid is granted without discrimination related to the
origin of the products concerned;
aid to make good the damage caused by natural disasters or excep-
tional occurrences;
aid granted to the economy of certain areas of the Federal Republic of
Germany affected by the division of Germany, in so far as such aid
is required in order to compensate for the economic disadvantages
caused by that division. Five years after the entry into force of the
Treaty of Lisbon, the Council, acting on a proposal from the Commis-
sion, may adopt a decision repealing this point.
3. The following may be considered to be compatible with the inter-
nal market:
a) aid to promote the economic development of areas where the stan-
dard of living is abnormally low or where there is serious underem-
ployment, and of the regions referred to in Article 349, in view of
their structural, economic and social situation;
b) aid to promote the execution of an important project of common
European interest or to remedy a serious disturbance in the economy
of a Member State;
(¢c) aid to facilitate the development of certain economic activities or
of certain economic areas, where such aid does not adversely affect
trading conditions to an extent contrary to the common interest;
(d) aid to promote culture and heritage conservation where such aid
does not affect trading conditions and competition in the Union to
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an extent that is contrary to the common interest;

(¢) such other categories of aid as may be specified by decision of the

Council on a proposal from the Commission.»

The structure of the norm is simple: para. 1 states a general prohibi-
tion; para. 2 lists the cases of automatic exemption; para. 3 the cases in
which an exemption may be granted. As applied to transport we find aid
to consumers, which falls under the de minimis rule (para. 2), in the case
of subsidies for the purchase of new, less polluting, vehicles, and aid for the
development (para. 3) of certain areas when special travel rates are applied
to residents, with the difference in price being paid to the carrier. Or great
infrastructural transport works, such as the East/West corridors approved
and financed in part by the EU.

Clearly State aid does not concern only SGEIs but the whole economic
sector, and generally speaking has been used, and still is used, mostly to
help national industries which are in crisis. One can easily detect two op-
posite tensions: on the one hand the endeavour of EU institutions (mostly
the Commission) to ensure and widen the principles of a free, open, and
competitive common market. On the other governments which both at
a national and a local level must pay heed to political and social stances
which have their merits, but generally are not coherent with the rules of
competition.

b.6. The financing of SGEIs and State aid

To balance these opposing tendencies, it must first be ascertained in
what circumstances compensation for SGEIs is to be — or not to be — con-
sidered a State aid under Article 107.

This role has been taken by the ECJ which has established that not all
State funding for public services which have an economic nature is to be
regarded as State aid. According to the ruling of the ECJ in the 2003 Als-
mark case’, there is no State aid where:

(1) The public service obligations are clearly defined;

(2) The parameters used to calculate the compensation are established
in an objective and transparent manner;

(3) Compensation for the public service merely covers costs and a rea-
sonable profit; and

(4) Where the undertaking is chosen by a public procurement proce-
dure allowing for the selection of the tenderer capable of providing those

? ECJ, case C-280/00 [case 16 in the Appendix].
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services at the least cost to the community, or the compensation is de-
termined on the basis of an analysis of the costs of an average «well-run»
undertaking in the sector concerned.

If any one of these cumulative conditions is not met, then the State
intervention may be regarded as State aid and the European Commission
has to be notified to make an assessment.

It is worthwhile noting that the case arose from a controversy related
to the local bus service in the German region of Magdeburg, which had
been entrusted for many years to Altmark. A new entrant had challenged
the renewal of the licence to Altmark on the basis that it violated EU pro-
visions on State aid.

However the four requirements set out in the decision have been widely
applied in other sectors involving SGEIs. Subsequently the Commission
issued a «State Aid Package on Services of General Economic Interest»
(also known as post-Altmark Package) composed by the SGEI Decision'
and the SGEI Framework' .

Now the whole legislation has been recast and includes:

. Communication from the Commission (2012/C 8/02)
on the application of the European Union State aid ru-
les to compensation granted for the provision of services
of general economic interest;

. Commission Decision of 20 December (2012/21/EU)
on the application of Article 106(2) of the Treaty on the
Functioning of the European Union to State aid in the
form of public service compensation granted to certain
undertakings entrusted with the operation of services of
general economic interest;

. Communication from the Commission (2012/C 8/03),
European Union framework for State aid in the form of
public service compensation (2011);

. Commission Regulation (EU) No 360/2012 of 25 April
2012 on the application of Articles 107 and 108 of the
Treaty on the Functioning of the European Union to de
minimis aid granted to undertakings providing services of
general economic interest.

10 EurorEAN CoMMISSION, decision (EC) No 842/2005.
" EuroPEAN COMMISSION, Community framework for State aid in the form of public service
compensation (2005/C 297/04).
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Frequently, faced with complaints, by the Commission or by compet-
itors, concerning State aid to ailing companies Member States argue that
the moneys provided are an investment. This happens invariably when
a company is State owned and new funds, generally in the form of new
capital or subscription of new shares, are provided. In order to verify the
appropriateness of the defense the EU has introduced the so-called «Mar-
ket Economy Investor Principle» (MEIP). The MEIP tests whether state
aid exists when the State acts as a market participant.

According to the principle, funds that are provided on «terms which a
private investor would find acceptable in providing funds to a comparable
private undertaking when the private investor is operating under normal
market economy conditions» are deemed not to grant an advantage to the
recipient. Thus such funds are not classified as State aid. In the transport
sector the test has been repeatedly used to qualify as State aid significant
funding by the Greek and the Italian governments in their failing airlines
Olympic and Alitalia.

b.7. Mergers

A merger occurs when two or more independent entities unite. There
are two ways this may happen. Either the two firms join and create a new
entity, or one firm acquires control over another firm, which remains, from
a legal point of view, autonomous but, from an economic point of view,
its activities are and must be coordinated with those of its new ownership.

Competition law is concerned with and by mergers because they elimi-
nate a competitor from the market and may contribute to creating a dom-
inant position. Mergers may be horizontal: e.g. between two competing
airlines. But they may also be non-horizontal when two firms that provide
services in the same sector join: e.g. an airline and a groundhandling com-
pany.

Initially the Commission had to rely on what are now Articles 101 and
102 in order to control mergers. The European Union Merger Regulation
(EUMR) was first introduced in 1989 and then was amended in 2004.

The EUMR applies to concentrations (which occur where two or more
undertakings on a market merge their businesses, where there is a change
in control of an undertaking or where a full-function joint venture is cre-
ated) with a Community dimension.

If the concentration does not have a Community dimension, national
legislation, and not EU law, applies.
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The EUMR provides that, in general, concentrations with a Commu-
nity dimension must be notified to the Commission and must be suspend-
ed until the Commission’s final assessment, which must be addressed with-
in a period of 25-35 working days. The Commission’s assessment must
determine whether or not the merger constitutes a significant impediment
to effective competition.

¢) The application of competition rules to transport:
history and sources

One should note, however, that the application of competition rules to
transport sector has been subject to particular conditions.

Originally, Regulation 17/62 implemented general procedural rules for
the enforcement of EC competition rules, but it was extremely short-liv-
en. A few months later the application of this Regulation was withdrawn
from the transport sector by Regulation 141/62, which explicitly exempt-
ed from Regulation 17/62 the sectors of transport by rail, road and inland
waterway, for a three-year period, and that of air transport indefinitely,
stating that «zhe distinctive features of transport» justified such an exemption
from Treaty competition rules).

The Commission stated that notwithstanding Regulation 141/62, Reg-
ulation 17/62 still applied to activities that are ancillary to air transport
(including groundhandling services, computer reservation systems and
computerized air cargo information systems®). But it took more than 20
years before effective competition was, gradually, introduced.

These are the main following steps:

i. Regulation 1017/68 applying rules of competition to
transport by rail, road and inland waterway.

ii. Regulation 4056/86 laying down detailed rules for the appli-
cation of Articles 85 and 86 of the Treaty to maritime transport.
iii. Regulation 3975/87 laying down the procedure for the
application of the rules on competition to undertakings in the
air transport sector.

iv. Regulation 3976/87 on the application of Article 85(3) of

12 See the Olympic Airways decision (85/121/EEC: Commission Decision of 23 Janu-
ary 1985 relating to a proceeding under Article 11 (5) of Council Regulation No 17
(IVIC/31.163).
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the Treaty to certain categories of agreements and concerted
practices in the air transport sector.

v. Regulation 1617/93 on the application of Article 85(3) of
the Treaty to certain categories of agreements and concerted
practices concerning joint planning and coordination of sched-
ules, joint operations, consultations on passenger and cargo
tarifffs on scheduled air services and slot allocation at airports.
Consequently, air, maritime and rail transport services were
subject to special procedural rules contained in sector-specific
implementing regulations (this applied until 1 May 2004, i.c.
when Regulation 1/2003 came into force).

vi. Regulation (EC) No 1/2003 on the implementation of the
rules on competition. The Regulation expressly states: «As the
case-law has made it clear that the competition rules apply to
transport, that sector should be made subject to the procedur-
al provisions of this Regulation.» It, therefore, repealed Regu-
lation 141/62 and amended Regulations 1017/68, 4056/86,
3975/87 in order to suppress the specific procedural provisions
they contain. Regulation 1/2003 has been subsequently amend-
ed by Regulation 411/2004 repealing Regulation 3975/87 and
amending Regulations 3976/87 and 1/2003, in connection
with air transport between the Community and third countries.
vii. Regulation 1419/2006 repealing Regulation 4056/86 lay-
ing down detailed rules for the application of Articles 85 and
86 of the Treaty to maritime transport, and amending Regu-
lation 1/2003 as regards the extension of its scope to include

cabotage and international tramp services.
There has been, therefore, a progressive alignment of transport sector
to the general rules apﬁ)licable to alF the other sectors. Nevertheless some
specific regulations still have been implemented (in particular in the air

transport sector), such as:

viti. Regulation 1459/2006 on the application of Article 81(3)
of the Treaty to certain categories of agreements and concert-
ed practices concerning consultations on passenger tariffs on
scheduled air services and slot allocation at airports.

ix. Regulation 487/2009 on the application of Article 81(3)
of the Treaty to certain categories of agreements and concerted
practices in the air transport sector.
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d) Legal instruments applicable to SGEIs in air and land transport

Sectoral State Aid
Communications
containing SGEI provi-

sions

Relevant Sectoral Legislation

containing SGEI provisions *

aid to airports and airli-
nes replacing:

Guidelines on air
transport

(Community guidelines
on financing of

airports and start-up

aid to airlines departing
from regional airports,
2005)

State Aids in the aviation
sector

(Application of Articles
92 and 93 of the EC
Treaty and Article 61 of
the EEA Agreement to
State Aids in the aviation

sector, 1994)

Land Guidelines on railway Regulation on public passenger

Transport undertakings transport services by rail and by road
(Community guidelines [Regulation (EC) No 1370/2007]
on State Aid for railway
undertakings, 2008)

Air Transport 2014 Guidelines on State | Regulation on the operation of air

Services

[Regulation (EC) No 1008/2008]

Ground-handling
Directive

(Council Directive 96/67/EC)

‘See EurorEAN COMMISSION, Reform of the EU State Aid Rules on Services of General Eco-
nomic Interest, COM(2011) 146 FINAL.
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AIR TRANSPORT

Summary: 1.1. Introduction - 1.2. Sources: i) International level; ii)
Community level - 1.3. The application of competition law to air transport
- 1.4. The liberalization packages - 1.5. The operation of air services:
Regulation (EC) 1008/2008: i) Licensing; ii) Access to routes; iii) Pricing -
1.6. The regulation of air transport infrastructures; 1.6.1. Airport charges;
1.6.2. Ground handling; 1.6.3. Slots - 1.7. Computerized reservation
systems - 1.8. Competition law: selected topics: 1.8.1. Market definition;
1.8.2. Anticompetitive practices: the case of travel agent incentive scheme
- 1.8.3. Airline alliances and mergers: i) Types of alliances; ii) EU and US
regime for alliance review; iii) Commitments; iv) Mergers - 1.9. Public
intervention, SGEIsand Stateaid - 1.10. The external competence of the EU
and the ‘Open Skies’ actions: i) The ‘Open Skies’ judgments; ii) Regulation
847/2004; iii) EU-US ‘Open Skies’ agreement; iv) EU- China agreements
- 1.11 The ‘Single European Sky’ programme; 1.11.1 The framework
(Regulation 549/04); 1.11.2 The provision of air navigation services
(Regulation 550/04); 1.11.3. Coordination and integration (Regulation
551/04); 1.11.4 Interoperability of the ATM network (Regulation 552/04);
1.11.5 The European Aviation Safety Agency (Regulation 1139/18)

1.1. INTRODUCTION

Air transport represents a central sector for the EU economy and has
traditionally played a fundamental role in the integration process and the
creation of the Single Market. The importance of this sector is evident if one
considers that, according to the data published by the European Commission,
it involves more than 150 scheduled airlines, a network of over 400 airports,
60 air navigation service providers and more than 3 million employees in the
European Union; moreover, airlines and airports alone contribute more than
150 billion to the European GDP and about 1 billion passengers departed
from or arrived at EU airports in 2010.

Air transport has been traditionally a highly regulated industry, dominated
by national flag carriers and state-owned airports. In this sector the role of the
State has always been pervasive, at a rate of market failures deriving mainly
from three factors: the strategic importance of the sector; barriers to entry;
asymmetric information (see, e.g., flight security) and negative externalities
(e.g. noise nd environmental pollution).

In recent years the air transport sector has been at the heart of a heated
debate at an international level. In the last decade the almost full liberaliza-
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tion of the sector has been strained by several factors, such as bankruptcies
and attempts to rescue some national flag carriers, as well as the success of
low cost operators, oil crises, terrorist attacks and natural events obstruct-
ing regularity of operations. Thus regulation of this sector is in continuous
evolution. However it is a fact that European policy has profoundly transformed
the air transport industry by creating the conditions for competitiveness in this
sector: new routes and airports, greater choice, low prices and an increased over-
all quality of service, in addition to improved levels of security.

1.2. SOURCES

In order to understand the very complex regulation of air transport,
two levels of supranational sources must be distinguished, 7.e. the interna-
tional and the Community level.

i) International level

The fundamental source for international air transport is the 1944 Chi-
cago Convention: on that occasion, 54 nations met at Chicago to «make
arrangements for the immediate establishment of provisional world air
routes and services» and «to set up an interim council to collect, record
and study data concerning international aviation and to make recommen-
dations for its improvement». Article 1 reaffirms Article 1 of the Paris
Convention of 1919, by recognising the pre-existing rule of customary
international law, that «every State has complete and exclusive sovereignty
over the airspace above its territory.»

It gave birth to the International Civil Aviation Organization (ICAO), cur-
rently acting as a technical body within the United Nations system: it adopts
international standards and recommended practices relating to international
civil aviation including safety, security, and environmental protection.

The Chicago signatories also signed the ‘Five Freedoms Agreement’:

*  First Freedom: the right or privilege, in respect of scheduled

international air services, granted by one State to another
State or States to fly across its territory without landing;

‘ Country A ‘ + ‘ Country B ‘

[ First Freedom ]
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Second Freedom: the right or privilege, in respect of sched-
uled international air services, granted by one State to anoth-
er State or States to land in its territory for non-traffic pur-
poses (such as technical reasons);

)+- ‘ Country B

Country A

[ Second Freedom J

Third Freedom: the right or privilege, in respect of scheduled
international air services, granted by one State to another
State to put down, in the territory of the first State, traffic
coming from the home State of the carrier;

Country A )_*- ‘ Country B ‘
P L P

[ Third Freedom ]

Fourth Freedom: the right or privilege, in respect of sched-
uled international air services, granted by one State to anoth-
er State to take on, in the territory of the first State, traffic
destined for the home State of the carrier;

2 ey

v . e s

‘ Country B )+ Country A ‘

| Fourth Freedom |
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*  Fifth Freedom: the right or privilege, in respect of scheduled
international air services, granted by one State to another
State to put down and to tagke on, in the territory of the first
State, traffic coming from or destined for a third State.

‘ Country A + Country B ‘ + ‘ Country C ‘

[ Fifth Freedom ]

Only these first five freedoms have been officially recognized as such
by international treaty. Cabotage was not included in the list of formal
freedoms. In international law, cabotage is a creation of maritime law,
originally held to apply to a state reserving to itself the ri%ht to restrict all
coastal navigation between two ports within its territory for the exclusive
use of its own subjects with the object of protecting its own navigation. In
the context of international air law, cabotage has been defined neutrally as
«the carriage of passengers, cargo, and maifg between two points within the
territory o? the same state for compensation or hire», but also peremptorily
as «a sovereign right that has traditionally been reserved to the exclusive
use of that state’s national carriers»'.

Several other freedoms have been added since the Chicago Convention
and although most are not officially recognised under international treaties,
they have been agreed by a number of countries. In detail:

*  Sixth Freedom: the right or privilege, in respect of scheduled

international air services, of transporting, via the home State of

the carrier, traffic moving between two other States (Ze. a

combination of 3rd and 4th freedom rights, enabling an airline to

garry) revenue traffic between two foreign countries via its own
tate);

‘ Country B J + ‘ Country A l )*_ ‘ Country C ‘

[ Sixth Freedom ]

' B.E. HaveL, Beyond Open Skies. A New Regime for International Aviation, Kluwer Law
International, Alphen aan den Rijn 2009, p. 120.
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*  Seventh Freedom: the right or privilege, in respect of scheduled
international air services, granted by one State to another State,
of transporting traffic between the territory of the granting State
and any third State with no requirement to inc%ude on such
operation any point in the territory of the recipient State;

‘ Country A ‘ ‘ Country B ‘ )+ ‘ Country C ‘

[ Seventh Freedom ]

*  Eighth Freedom (also known as ‘consecutive cabotage): the
right or privilege, in respect of scheduled international air
services, of transEorting cabotage traffic between two points in
the territory of the granting State on a service which originates
or terminates in the home country of the foreign carrier or (in
connection with the Seventh Freedom Right) outside the
territory of the granting State

).*- ‘ Country B ‘ + ‘ Country B

[ Eighth Freedom ]

‘ Country A

*  Ninth Freedom (also known as ‘stand alone’ cabotage): the
right or privilege of transporting cabotage traffic of the granting
State on a service performed entirely within the territory of the
granting State.

‘ Country A ‘ ‘ Country B ‘ ‘ Country B J

[ Ninth Freedom ]
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Sometimes the 8th and 9th freedoms are considered together so that
the freedoms of the air would be 8.

iz)  Community level

Community objectives for the air transport sector have been achieved
largely through a combination of important EC] judgments concerning
the application of primary EC Law and the gradual introduction of sec-
ondary air transport legislation. The first obstacle to achieving progress
in the field of air transport was the EEC Treaty itself, which exempted air
transport from the common rules (Article 84). In the years following the
Treaty of Rome air transport was organized on the basis of the public reg-
ulation of conditions of business, rather than on free market competition.
Traditionally air transport has been characterised by the existence of virtu-
al national monopolies, market sharing and very high tariffs.

In the mid-1980s the central role of the transport sector in general
was affirmed as a consequence of the full operation of competition and
freedom of services principles and of some fundamental judgements of the
EC]J (e.g. Nouvelles Frontiéres case).

The 1986 Nouvelles Frontiéres case was the turning point in the Com-
mission’s attempts to introduce liberalization into the air sector. In this
case, the ECJ definitively confirmed that the competition rules of the EC
Treaty applied to the air transport sector.

1.3. THE APPLICATION OF COMPETITION LAW TO AIR
TRANSPORT

Regulation 17/62 implemented general procedural rules for the en-
forcement of EC competition rules in application of Articles 81 and 82 of
the Rome Treaty. However, some months later, the transport sector was ex-
empted from the application of Regulation 17/62 by Regulation 141/62.

According to Regulation 141/62, the distinctive features of transport
justified such an exemption from Treaty competition rules. The Commission
stated that notwithstanding Regulation 141/62, Regulation 17/62 applied
to activities that are ancillary to air transport (ancillary activities include
groundhandling services, computer reservation systems and computerized
air cargo information systems).

However, it was clear that the competition rules could not be able to be

* Images are taken from <http://www.bangaloreaviation.com/2014/09/freedoms-air.
html> [accessed on 17.12.2014].
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enforced effectively without the introduction of some liberalization measures.
By the mid-1980s, there was a relative institutional consensus that the time
had come for liberalization and adoption of adequate implementing rules
in the air transport sector. In this period the central role of the transport
sector in general has been affirmed as a consequence of the full operation of
competition and freedom of services principles and of the above-mentioned
judgements of the ECJ. Since the Nouvelles Frontiéres case, there has been
no doubt that air transport is subject to EU competition rules. However, for
many years the air transport sector remained subject to specific competition
implementing rules. This specific procedural regime terminated with the entry
into force of Regulation 1/2003, repealing Regulation 141/62 and amending
Regulations 1017/68, 4056/86, 3975/87. Then Regulation 411/2004 finally
empowered the Commission to apply the competition enforcement rules to all
air transport, also to the routes between the EU and third countries.

1.4. THE LIBERALIZATION PACKAGES

The aim of EU liberalization policy since its introduction in 1987 has been
the gradual creation of a truly single market based upon the freedom to provide
air services throughout the Community in accordance with a single set of rules.

The first package of 1987 comprised the following legislation: Reg
3975/87 (application of competition rules); Reg 3976/87 (block exemptions
of airline cooperation agreements, computer reservation systems, and
ground handling agreements); Directive 87/601 (air fares); Decision 87/602
(capacity sharing and market access). This package had only limited effects
on air transport regulation; however it provided some relaxation of the
provisions contained in many bilateral agreements between Member States
that limited the ability of their airlines to compete.

The second package of 1990 was, like the first package, intended to be
an intermediate step to be revised later and comprised Regulation 2343/90
(market access), Regulation 2342/90 (air fares) and Regulation 2344/90
(block exemptions).

The third package can be seen as a significant step forward for the liberal-
ization of air transport within the Community and the most important and

far-reaching of all three packages. It included the following legislation:

. Common rules on the licensing of air carriers (Regulation
2407/92);
. Rules on access for Community air carriers to intra-
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Community air routes (Regulation 2408/92);
. Rules on fares and rates for intra-Community air services
(Regulation 2409/92);

Under this package, which entered into force in January 1993, full
application of the competition rules of the Treaty to the liberalized air
transport market in accordance with Regulations 3975/87 and 3976/87
(as amended) was affirmed. It gradually introduced the freedom to provide
services within the EU and in April 1997 the freedom to provide cabotage
(i.e. the right for an air carrier of one Member State to operate a route within
another Member State).

1.5. THE OPERATION OF AIR SERVICES: REGULATION (EC)
1008/2008

The current framework regulating the operation of air services in the EU
is governed by Regulation (EC) 1008/2008, which has repealed Regulations
(EEC) 2407/92, 2408/92 and 2409/92, introducing a number of substantial
changes to previous rules. Three main objects of the current Regulation
may be identified: i) the licensing of Community air carriers; ii) the right
of Community air carriers to operate intra-Community air services; and iii)
pricing. Regulation 1008/08 has been recently amended and updated by
Regulation 1139/18.

With regard to these objects, the key points of the Regulation, as set
out in the Preamble, are the establishment of more stringent monitoring
of compliance with the requirements of the operating licences of all
Community air carriers and of their financial situation, together with a clear
definition of the conditions under which public service obligations may be
imposed. Moreover, Regulation 1008/2008 stresses that customers should
have access to all air fares and air rates irrespective of their place of residence
within the Community or their nationality and irrespective of the place of
establishment of the travel agents within the Community. As for pricing, the
underlying principle is that customers should be able to compare effectively
the prices for air services of different airlines: this means that the final price
to be paid by the customer for air services originating in the Community
should at all times be indicated, inclusive of all taxes, charges and fees.

1)  Licensing
The essential precondition for a carrier to operate air services in the EU
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is the holding of an operating licence, which is defined by the Regulation
as an authorisation granted by the competent licensing authority to an
undertaking, permitting it to provide air services as stated in the operating
licence itself [see Article 2(1) and Article 3(1)]. An operating licence is not
required for air services performed by non-power-driven aircraft and/or
ultralight power-driven aircraft and for local flights.
Article 4 sets out the conditions required of an undertaking for it to be
granted the operating licence, i.e.:
«(a) its principal place of business is located in thar Member
State;
(b) it holds a valid AOC lair operator certificate, i.c. a
certificate delivered to an undertaking confirming that the
operator has the professional ability and organization to
ensure the safety of operations specified in the certificate,
as provided in the relevant provisions of Community or
national law, as applicable] issued by a national authority of
the same Member State whose competent licensing authority
is responsible for granting, refusing, revoking or suspending
the operating licence of the Community air carrier;
(c) it has one or more aircraft at its disposal through ownership
or a dry lease agreement;
(d) its main occupation is to operate air services in isolation or
combined with any other commercial operation of aircraft or
the repair and maintenance of aircraft;
(e) its company structure allows the competent licensing
authority to implement the provisions of this Chapter;
(f) Member States andfor nationals of Member States own
more than 50 % of the undertaking and effectively control it,
whether directly or indirectly through one or more intermediate
undertakings, except as provided for in an agreement with a
third country to which the Community is a party;
(¢) it meets the financial conditions specified in Article 5;
(h) it complies with the insurance requirements specified in
Article 11 and in Regulation (EC) No 785/2004; and
() it complies with the provisions on good repute as specified
in Article 7.»
It is worth specifying that the condition of effective control sub f) requires
the possibility of directly or indirectly exercising a decisive influence on an
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undertaking, in particular by:

(a) the right to use all or part of the assets of an undertaking;

(b) rights or contracts which confer a decisive influence on the composition,
voting or decisions of the bodies of an undertaking or otherwise confer a de-
cisive influence on the running of the business of the undertaking (Article 2).

As mentioned before, the financial condition of the carrier is considered
a crucial element. Indeed, Article 5 specifies that each applicant is required
to submit a business plan for at least the first three years of operation and
the competent authority is required to assess if: i) the undertaking can
meet at any time its actual and potential obligations, established under re-
alistic assumptions, for a period of 24 months from the start of operations;
and ii) it can meet its fixed and operational costs, incurred by operations
according to its business plan and established under realistic assumptions,
for a period of three months from the start of operations, without taking
into account any income from its operations.

The requirements fixed by the Regulation are subject to monitoring by the
competent licensing authority, the validity of the operating licence depending
on the air carrier’s compliance with them. Air carriers are required to notify
the licensing authority: i) in advance of any plans for the operation of a new
air service to a continent or a world region not previously served, or any
other substantial change in the scale of their activities, including, but not
limited to, changes in the type or number of aircraft used; ii) in advance of
any intended mergers or acquisitions; and iii) within 14 days of any change
in the ownership of any single shareholding which represents 10% or more
of the total shareholding of the Community air carrier (or of its parent or
ultimate holding company). In these cases, carriers - in addition to the duty
to communicate their audited accounts - may be required to submit a revised
business plan (Article 8).

Negative assessment by the competent authority occurs if it finds that the
air carrier is unlikely to meet its actual and potential obligations for a 12-month
period: in this case, it can suspend or revoke the operating licence, however
it can consider granting a temporary licence, not exceeding 12 months. The
authority must without delay make an in-depth assessment of the financial
situation of an air carrier if there are clear indications that financial problems
exist or when insolvency or similar proceedings are opened against it, and
review the status of the operating licence within 3 months.

Article 9 regulates suspension and revocation of the licence, which
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can occur:

i) if the aforementioned audited accounts are not provided;

ii) if the Community air carrier knowingly or recklessly furnishes
the competent licensing authority with false information on
an important poing;

1ii) if an air carrier’s AOC is suspended or withdrawn;

iv) if such a carrier no longer satisfies the requirements relating to

good repute.

In all the cases concerning operating licenses, the competent authority is
required to take a decision on an application as soon as possible, and not lat-
er than three months after all the necessary information has been submitted.

Regulation 1008/2008 contains also some important provisions with
regard to the use of the aircrafts, which must be included in the national
register (Article 12). In particular Article 13 contains an important distinc-
tion between dry and wet lease agreements which can be used by carriers:

. dry lease agreement: an agreement between undertakin-
gs pursuant to which the aircraft is operated under the
AQOC of the lessee (in this case only the aircraft is leased);

. wet lease agreement: an agreement between air car-
riers pursuant to which the aircraft is operated under
the AOC of the lessor (it includes pilots and in-flight
personnel).

Without prejudice to Article 4(c) (under which licensing requires an
airline to have one or more aircraft at its disposal through ownership or
a dry lease agreement), Article 13 provides that a Community air carrier
may have one or more aircraft at its disposal through a dry or wet lease
agreement. Community air carriers may freely operate wet-leased aircraft
registered within the Community except where this would lead to endan-
gering safety. Prior approval is required in the following cases:

. a dry lease agreement to which a Community air car-
rier is a party or a wet lease agreement under which the
Community air carrier is the lessee of the wet-leased air-
craft is subject to prior approval in accordance with ap-
plicable Community or national law on aviation safety;

. a Community air carrier wet leasing aircraft registered in
a third country from another undertaking must obtain
prior approval for the operation from the competent li-
censing authority, which may grant it if the Community
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air carrier demonstrates that all safety standards equiva-
lent to those imposed by Community or national law are
met, and one of the following conditions is fulfilled:

«(2) the Community air carrier justifies such leasing on the
basis of exceptional needs, in which case an approval may
be granted for a period of up to seven months that may be
renewed once for a further period of up to seven months;
(ii) the Community air carrier demonstrates that the leasing
is necessary to satisfy seasonal capacity needs, which cannot
reasonably be satisfied through leasing aircraft registered
within the Community, in which case the approval may be
renewed;: or

(iii) the Community air carrier demonstrates that the leasing
is necessary to overcome operational difficulties and it is not
possible or reasonable to lease aircraft registered within the
Communizy, in which case the approval shall be of limited

duration strictly necessary for overcoming the difficulties.»

If there is no reciprocity as regards wet leasing between the Member State
concerned or the Community and the third country where the wet-leased
aircraft is registered, the competent authority may refuse the approval.

i) Access to routes

Article 15 contains the fundamental principle of access to intra-Com-
munity air services, ze. that Community air carriers are authorised to
operate Community air services and Member States cannot subject their
operation to any permit or authorisation. Nor can such operating freedom
be restricted by bilateral agreements between Member States. A direct con-
sequence of this principle is that Community air carriers are permitted
to combine air services and to enter into code sharing arrangements ( see
para. 1.8.3) when operating intra-Community air services and without
prejudice to the Community competition rules, furthermore they must be
allowed by Member States to combine air services and to enter into code
sharing arrangements with any air carrier on air services to, from or via any
airport in their territory from or to any point(s) in third countries. In the
latter case, restrictions may be imposed by the Member State concerned on
code share arrangements between Community air carriers and air carriers
of a third country, in particular if the third country concerned does not
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allow similar commercial opportunities to Community air carriers operat-
ing from the Member State itself: nevertheless such restrictions must not
reduce competition, must be non-discriminatory between Community air
carriers and must not be more restrictive than necessary.

Another important provision is Article 16 concerning public service
obligations (PSOs) that can be imposed by a Member State in respect of
scheduled air services between an airport in the Community and an air-
port serving a peripheral or development region in its territory or on a thin
route to any airport on its territory, any such route being considered vital
for the economic and social development of the region which the airport
serves. The imposition of a PSO is allowed only to the extent necessary
to ensure on that route the minimum provision of scheduled air services
satisfying fixed standards (to be set in a transparent and non-discriminato-
ry way) of continuity, regularity, pricing or minimum capacity, which air
carriers would not assume if they were solely considering their commercial
interest. Article 16 provides also that in instances where other modes of
transport cannot ensure an uninterrupted service with at least two daily
frequencies, the Member States concerned may include in the public ser-
vice obligation the requirement that any Community air carrier intending
to operate the route gives a guarantee that it will operate the route for a
certain period. Specific criteria for the assessment of the necessity and the
adequacy of a PSO are indicated by the Regulation, z.e.:

«(a) the proportionality between the obligation and the economic develop-
ment needs of the region concerned;

(b) the possibility of having recourse to other modes of transport and the
ability of such modes to meet the transport needs under consideration, in par-
ticular when existing rail services serve the envisaged route with a travel time of
less than three hours and with sufficient frequencies, connections and suitable
timings;

(c) the air fares and conditions which can be quoted to users;

(d) the combined effect of all air carriers operating or intending to operate
on the route.»

When a Member State wishes to impose a PSO, it is required to in-
form the Commission, the other Member States concerned, the airports
concerned and the air carriers operating the route in question. Then the
Commission must publish a detailed information notice in the Official
Journal of the European Union.

When a PSO has been imposed, any other Community air carrier must
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at any time be allowed to commence scheduled air services meeting all the
requirements of the PSO. If this does not occur, the Member State con-
cerned may limit access to the scheduled air services on that route to only
one Community air carrier for a period of up to four years (five years in the
case of an airport serving an outermost region), after which the situation
must be reviewed.

The right to operate the services on a PSO route must be offered by
public tender (Article 17). The invitation to tender must cover, inter alia,
objective and transparent parameters on the basis of which compensation,
if any, for the discharging of the PSO must be calculated.

Regulation 1008/2008 also specifies that the exercise of traffic rights
(z.e. the rights to operate an air service between two Community airports)
must be subject to published Community, national, regional and local op-
erational rules relating to safety, security, the protection of the environ-
ment and the allocation of slots. Particular cases are also considered, as it is
provided that under certain conditions fixed by the Regulation, a Member
State may regulate the distribution of air traffic between airports serving
the same city or conurbation linked one to another and may limit or refuse
the exercise of traffic rights to deal with serious environmental problems or
in the case of an emergency (Articles 19-21).

iif) Pricing

The fundamental principle affirmed by Articles 22-24 of Regulation
1008/2008 is the freedom for Community air carriers to set air fares (the
prices to be paid to air carriers or their agents or other ticket sellers for the
carriage of passengers on air services and any conditions under which those
prices apply, including remuneration and conditions offered to agency and
other auxiliary services) and air rates (to be paid for the carriage of cargo)
for intra-Community air services. This implies that no exceptions — apart
from the case of a PSO- or restrictions or discriminations on the grounds
of nationality or identity of carriers provided by Member States, including
with respect to routes to third countries, are allowed.

Under Article 23, air rates and fares available to the general public must
include the applicable conditions when offered or published in any form,
including on the Internet, for air services from an airport located in the
territory of a Member State. The final price to be paid must at all times be
indicated and must include the applicable air fare or air rate as well as all
applicable taxes, and charges, surcharges and fees which are unavoidable and
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foreseeable at the time of publication. At least the following must be specified:
(a) air fare or air rate;
(b) taxes;
(c) airport charges; and
(d) other charges, surcharges or fees, such as those related to security
or fuel.

The presence of optional price supplements must be also adequately
signalled: this means that they must be communicated in a clear, transpar-
ent and unambiguous way at the start of any booking process and their
acceptance by the customer shall be on an «opt-in» basis.

Except in the case of a PSO, discrimination in access to fares between
passengers or between users of the cargo service on the basis of their place
of residence or their nationality within the Community is prohibited.

These provisions of Regulation 1008/2008 must be read in conjunc-
tion with the Unfair Commercial Practices Directive (2005/29/EC), ac-
cording to which failure to provide consumers with clear, appropriate and
complete information relating to the price and any other cost associat-
ed with the provision of a service may constitute an unfair practice. In
compliance with the Directive, airlines must provide consumers with the
information they need in a timely and clear manner in order to make an
informed choice.

As clarified by CPC Report on Aitlines’ Taxes, Fees, Charges, and Sur-
charges, in line with Article 6 of the UCP Directive the following actions
can be regarded as misleading:

. incorrect calculation of fees and taxes in the price of the
flight ticket;

. presenting costs which are contributing to the air car-
riers’ general income as taxes and fees imposed by other
bodies.

Moreover, according to Article 7 of the Directive the following actions
by airlines can be regarded as misleading omissions:

. the final price of the flight ticket does not include all the
unavoidable taxes, charges and fees which are to be paid
by the consumer (e.g. booking fee or fuel surcharge);

. no clear and easily accessible information is provided on
the refundability of charges, fees and taxes.

Thus, according to EU law, clear information about the final price of a
service should be provided from the beginning of the reservation process.
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All taxes and fees should be correctly named so as not to mislead the con-
sumer by implying that charges imposed by the airline are in fact imposed
by other bodies (e.g. airports or governments). It is also a requirement that
all fees should be correctly calculated. Finally, the airline should make it
clear which costs will be reimbursed in case of the non-use of a flight ticket.

Materials [26, 24]: case C-112/11, ebookers.com Deutschland GmbH; case
c-487112, Vueling Airlines SA v Instituto Galego de Consumo de la Xunta de Galicia

1.6. THE REGULATION OF AIR TRANSPORT INFRASTRUC-
TURES

1.6.1. Airport charges

There are a number of activities connected to the operation of air ser-
vices. Among them, airports offer facilities and services, the cost of which
is generally reflected in the airport charges.

Airport charges play a key role in the functioning of the aviation sector
in the relationships between airport managing bodies and airport users,
specifically airlines. Nevertheless they did not become the object of a specific
piece of legislation untl 2009 in Directive 2009/12/EC, establishing
common principles for the levying of these charges at EU airports. Before
this Directive came into force, these levies were subject only to national
legislations, so that there were significant differences among Member States.

Materials [1]: case C-163/99, Portuguese Republic v Commission

Practice has demonstrated the strategic role of airport charges and the
critical aspects related to their legal qualification and to public funding
policies of infrastructures. These elements have stimulated the adoption of
a legislation at EU level regulating the essential features of airport charges
and the way they are set, as in the absence of such a framework, basic
requirements in the relationship between airport managing bodies and air-
port users are considered at risk by EU authorities (Recital 2).

First of all, an airport charge is defined by the Directive 2009/12/EC as a
levy collected for the benefit of the airport managing body and paid by the
airport users (ze. any natural or legal person responsible for the carriage of
passengers, mail and/or freight by air to or from the airport concerned) for
the use of facilities and services, which are exclusively provided by the airport
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managing body and which are related to landing, take-off, lighting and park-
ing of aircraft, and processing of passengers and freight [Article 2(4)]. Recital
1 specifies that airport managing bodies providing facilities and services for
which airport charges are levied should operate on a cost-efficient basis.

The airport managing body is defined as the body having as its objective
the administration and management of the airport or airport network
infrastructures (7.e. a group of airports duly designated as such by the
Member State and operated by the same airport managing body) and the
coordination and control of the activities of the different operators present
in the airports or airport network concerned.

It is important to clarify that airport charges do not include: i) the charges
collected for the remuneration of en route and terminal air navigation services
in accordance with Regulation (EC) No 1794/20006; ii) the charges collected
for the remuneration of ground handling services regulated by the Directive
96/67/EC; iii) the charges levied for the funding of assistance to disabled
passengers and passengers with reduced mobility referred to in Regulation
(EC) No 1107/2006. However the Directive is without prejudice to the
right of each Member State to apply additional regulatory measures that
are not incompatible with such a framework or other relevant provisions
of EU law with regard to any airport managing body located in its territory
or the possibility for a Member State to determine if and to what extent
revenues from an airport’s commercial activities may be taken into account
in establishing airport charges (including e.g. economic oversight measures,
such as the approval of charging systems and/or the level of charges, including
incentive-based charging methods or price cap regulation).

Another important point is that the Directive does not apply to all EU
airports, but only to two categories: 1) to any airport located in a territory
subject to the Treaty and open to commercial traffic whose annual traffic
is over five million passenger movements; 2) to the airport with the
highest passenger movement in each Member State. These requirements
have been the object of many discussions at EU level. With regard to
the former, initially the Commission would have set a lower threshold
(1 million passenger movement or 25000 tonnes of freight), but many
airport managing bodies and low cost airlines strenuously opposed this: the
reasoning behind the setting of a minimum size is that the management
and funding of small airports are not considered to call for the application
of a common framework. With regard to the latter requirement, it states
that in a Member State where no airport reaches the minimum size for
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the application of the Directive, the airport with the highest passenger
movements enjoys a privileged position as a point of entry to that Member
State: for this reason it is necessary to apply the Directive to that airport
in order to guarantee respect for certain basic principles in the relationship
between the airport managing body and the airport users, in particular with
regard to transparency of charges and non-discrimination among airport
users. Recently the ECJ confirmed the legitimacy of this second requirement
in the judgment of 12 May 2011, Grand Duchy of Luxembourg v European
Parliament and Council of the European Uniow’: the Court dismissed the
action of the Grand Duchy of Luxembourg by which it requested the Court
to annul Directive 2009/12/EC, on the ground that the aforementioned
second requirement would constitute an infringement of the principles of
equal treatment, proportionality and subsidiarity.

In order to better understand the scope of the rule it is useful to consider the
ranking of european airports, according to the number of yearly passengers

Top airports in the EU-28 in terms of total passengers carried in 2017

Total air of which GrOWINof o) number GO Of
transport totalair o assenger: 1ol number
Rank Country Airport in 1000 National Intemational inernational transport ' "rest of fights
ar  intraEU28  extraEU28 20162017 20162017
PasSeN9ers] yronsport airtransport  air transport (LI )
1 UK LONDONHEATHROW 77087 4801 26003 45283 31 a2 02
2 PR PARISCHARLESDEGAULLE 69414 6363 27480 35571 54 445 05
5 NL  AMSTERDAMISCHIPHOL 58422 03 41008 27413 77 482 33
4 DE  FRANKFURTMAIN 54300 7256 27226 29908 61 448 29
5  ES  MADRIDBARAJAS 52023 14716 22869 14437 53 358 21
6 ES  BARCELONAEL PRAT 45802 12604 26011 8007 70 306 52
T UK LONDONGATWICK 45534 4083 20341 12111 55 283 21
8 DE  MUNCHEN 44535 9814 219002 12728 56 386 28
9 T ROMAFIUMICINO 0841 11480 17556 11825 12 295 48
10 PR PARISIORLY 32040 | 14183 10817 7040 26 220 24
1 E  DUBLN 29356 a7 24235 5035 59 208 a7
12 DK KEBENHAVNKASTRUP 20100 1836 19231 8033 05 247 26
13 ES  PALMADEMALLORCA 27081 8375 20227 1350 56 194 57
14 UK MANCHESTER 27774 | 2384 17985 7405 85 195 63
15 PT  LISBOA 26677 3512 15496 5668 183 198 13
16 SE  STOCKHOLM/ARLANDA 25588 5367 15102 5028 77 234 54
17 UK LONDON/STANSTED 25800 1748 22678 1573 65 162 59
18 BE  BRUSSELSINATIONAL 24775 3 17238 7535 138 212 10,0
19 DE  DUSSELDORF 20610 445 12541 7613 47 212 15
20 AT WIEN/SCHWECHAT 20333 543 15843 7047 4 218 a0
21 T MILANOMALPENSA 22037 3764 11628 7245 141 164 91
22 EL  ATHNAIELEFTHERIOSVENZI 21723 7330 9845 4547 86 184 47
23 DE  BERLINTEGEL 20451 . 7736 8820 3886 a7 167 En
24 Al HELSINKIVANTAA 18981 2743 11488 4750 105 166 54
25 ES  MALAGACOSTADEL SOL 18575 2454 14650 1472 138 126 110
2 DE  HAMBURG 17580 5232 9183 3204 86 145 00
27 UK LONDONLUTON 15080 1182 13251 1576 92 105 34
28 PL WARSZAWAICHOPINA 15757 2004 9198 4465 227 161 131
20 CZ  PRAHARUZYNE 15372 ) 10745 4504 185 131 45
30 ES  ALICANTE 13670 1377 10796 1498 11 902 100
33 HU  BUDAPESTILISZTFERENCINT 13032 0 10318 2713 125 90 78
37 RO  BUCURESTIHENRICOANDA 12803 1200 9566 1948 185 108 8.9
56 CY  LARNAKA 7724 0 4626 3008 185 56 133
63 BG SOFA 5478 2725 5380 816 305 50 135
6 LV RGA 6078 64 4414 1658 129 89 10.1
67  MT  LuOA 6008 0 5407 511 183 4 153
95 LT VILNUS 3750 00 2776 983 14 35 50
97 LU LUXEMBOURG 3554 02 3215 339 191 51 72
102 MR ZAGREBIPLESO 3081 402 1804 785 138 36 33
114 EE  LENNART MERITALLINN 2635 F 2005 516 190 a7 144
137 SK  BRATISLAVAMR.STEFANK 192 7 1403 509 105 15 43
150 S| LJUBLJANAIBRNIK 1682 0 1009 674 193 24 12

Source: Eurostat (online data code: aia_paoa)

> ECJ, case C-176/09.
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As a founding principle, Article 3 of the Directive provides that Mem-
ber States must ensure that airport charges do not discriminate among air-
port users (but the modulation of airport charges for issues of public and
general interest, including environmental issues, on the basis of relevant,
objective and transparent criteria, is allowed). To that end, the Directive
provides for the establishment by the managing body of a compulsory
procedure for regular consultation between the airport managing body
itself and airport users (or the representatives or associations of airport
users) with respect to the operation of the system of airport charges, the
level of airport charges and, as appropriate, the quality of service provided.
Such a consultation procedure, taking place at least once a year, unless
agreed otherwise, is regulated by Article 6, requiring Member States to
ensure that, wherever possible, changes to the system or the level of airport
charges are made with agreement between the airport managing body and
the airport users: more specifically, the airport managing body must sub-
mit any proposal to modify the system or the level of airport charges to the
airport users, together with the reasons for the proposed changes, no later
than four months before they enter into force, unless there are exception-
al circumstances which need to be justified to airport users. The airport
managing body must normally publish its decision or recommendation
no later than two months before its entry into force and justify its decision
with regard to the views of the airport users in the event that no agreement
on the proposed changes is reached.

In this case, in addition to the consultation, the Directive also provides
a claim procedure, through which either party may seek the intervention
of an independent supervisory authority, established by the same Direc-
tive at Article 11: a modification of airport charges decided upon by the
airport managing body must, if brought before the independent supervi-
sory authority, not take effect until that authority has released its decision,
for which (at least in the form of an interim decision) a deadline of 4
months is set. These provisions do not apply in two cases, i.e: 1) if there
is a mandatory procedure under national law whereby airport charges, or
their maximum level, must be determined or approved by the independent
supervisory authority; ii) if there is a mandatory procedure under national
law whereby the independent supervisory authority examines, on a regular
basis or in response to requests from interested parties, whether such air-
ports are subject to effective competition (in this case, whenever warranted
on the basis of such an examination, the Member State must decide that
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the airport charges, or their maximum level, are to be determined or ap-
proved by the independent supervisory authority).

Another founding principle of the Directive 2009/12/EC is transparen-
cy. To that end, it states that on every occasion when consultations are to
be held, information on the components serving as a basis for determining
the system or the level of all charges levied at each airport must be provid-
ed by the airport managing body to airport users. Minimum information
to be provided includes: «(a) a list of the various services and infrastructure
provided in return for the airport charge levied; (b) the methodology used for
setting airport charges; (c) the overall cost structure with regard to the facilities
and services which airport charges relate to; (d) the revenue of the different
charges and the total cost of the services covered by them; (e) any financing from
public authorities of the facilities and services which airport charges relate to;
(f) forecasts of the situation at the airport as regards the charges, traffic growth
and proposed investments; (g) the actual use of airport infrastructure and
equipment over a given period; and (h) the predicted outcome of any major
proposed investments in terms of their effects on airport capacity» (Article 7).

Also airport users are required to submit information to the airport
managing body before every consultation on: (a) forecasts as regards traf-
fic; (b) forecasts as to the composition and envisaged use of their fleet; (c)
their development projects at the airport concerned; and (d) their require-
ments at the airport concerned.

As mentioned above, the Directive provides the establishment by
Member States of an independent supervisory authority responsible to en-
sure the correct application of the new legislation (Article 11). In order to
guarantee its independence, the authority must be legally distinct from
and functionally independent of any airport managing body and air car-
rier and it must exercise its powers impartially and transparently. For this
reason, Member States that retain ownership of airports, airport managing
bodies or air carriers or control of airport managing bodies or air carriers
are required to ensure that the functions relating to such ownership or
control are not vested in the independent supervisory authority. The fund-
ing mechanism set by Member States for the supervisory authority may
include levying a charge on airport users and airport managing bodies.

A fundamental role is played by the independent authority in the con-
sultation procedure regulated by Article 6. Article 11 also specifies that in
respect of disagreements over a decision on airport charges taken by the
airport managing body, measures are taken to establish a procedure for
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resolving such disagreements between the airport managing body and the
airport users, to determine the conditions under which a disagreement
may be brought to the independent supervisory authority and the criteria
against which disagreements will be assessed for resolution. When under-
taking an investigation into the justification for the modification of the
system or the level of airport charges, the independent supervisory author-
ity must have access to necessary information from the parties concerned
and must consult the parties concerned. The authority is required to issue
a final decision as soon as possible (in any case within 4 months of the
matter being brought before it, being an extension of 2 months admitted
only in exceptional and duly justified cases). The decisions of the indepen-
dent supervisory authority must have a binding effect, without prejudice
to parliamentary or judicial review, as applicable in the Member States.

Other relevant provisions of the Directive 2009/12/EC may be sum-
marized as follows:

. Article 8 (New infrastructure): the airport managing
body is required to consult with airport users before
plans for new infrastructure projects are finalised.

. Article 9 (Quality standards): Member States must take
the necessary measures to allow the airport managing
body and the representatives or associations of airport
users at the airport to enter into negotiations with a
view to concluding a service level agreement with regard
to the quality of service provided at the airport. Any
such service level agreement must determine the level
of the service to be provided by the airport managing
body which takes into account the actual system or the
level of airport charges and the level of service to which
airport users are entitled in return for airport charges.

. Article 10 (Differentiation of services): the airport ma-
naging body is allowed to vary the quality and scope of
particular airport services, terminals or parts of terminals,
with the aim of providing tailored services or a dedicated
terminal or part of a terminal. In these cases airport ma-
naging bodies may set differentiated airport charges.

To conclude, it is worth noting that, although the deadline for transpos-
ing the Directive was set on 15 March 2011, some Member States (namely
Austria, Germany, Italy and Luxembourg) had failed to respect the deadline.
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1.6.2. Ground handling

Among the activities related to air transport, groun