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La Collana “Consumatori e mercato’, pubblicata in open access dalla
RomaTrE-Press, intende essere una piattaforma editoriale multilingue, avente
ad oggetto studi attinenti alla tutela dei consumatori e alla regolazione del
mercato. Lintento ¢ di stimolare un proficuo scambio scientifico attraverso
una diretta partecipazione di studiosi appartenenti a diverse discipline,
tradizioni e generazioni.

Il dialogo multidisciplinare e multiculturale diviene infatti una
componente indefettibile nell’ambito di una materia caratterizzata da un
assetto disciplinare ormai maturo tanto nelle prassi applicative del mercato
quanto nel diritto vivente. Lattenzione viene in particolare rivolta al
contesto del diritto europeo, matrice delle scelte legislative e regolamentari
degli ordinamenti interni, e allo svolgimento dell’analisi su piani differenti
(per estrazione scientifica e punti di osservazione) che diano conto della
complessita ordinamentale attuale.
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The “Consumer and market” series published, in open access, by Roma
TrE-Press, aims at being a multilingual editorial project, which shall focus on
consumer protection and market regulation studies. The series’ core mission
is the promotion of a fruitful scientific exchange amongst scholars from
diverse legal systems, traditions and generations. This multidisciplinary and
multicultural exchange has in fact become fundamental for a mature legal
framework, from both the market practice and the law in action standpoints.
A particular focus will be given on European law, where one can find the
roots of the legislation and regulation in the domestic legal systems, and on
the analysis of different levels, in line with the current complexity of this
legal sector.
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Anna Maria Mancaleoni

Introduction: Directive (EU) 2019/633 as a piece
in the puzzle of the agri-food market regulation

Summary: 1. Premise — 2. Directive 2019/633 and its broader context — 3. The
transposition of Directive 2019/633 into the domestic legal systems: a summary
report — 4. Critical remarks.

1. Premise

This volume was conceived in the wake of the adoption of Directive
(EU) 2019/633 of the European Parliament and of the Council of 17 April
2019 on unfair trading practices in business-to-business relationships in the
agricultural and food supply chain. The Directive obliged Member States to
introduce into domestic law its implementing measures by the deadline of
1 November 2021.

Directive 2019/633 draws the attention of private law scholars, such
as the editors of this Volume, both for its repercussions in domestic law
and due to its relevance to the hotly debated gradual construction of a
European contract law. In fact, it is noticeable that the Directive is one of
the few EU instruments for the protection of the weaker party to a contract
who is not a consumer: as such, the Directive is directly comparable, as
regards the tools of protection and their impacts in the Member States,
with the interventions and protection strategies envisaged for consumers
by the more numerous contractual directives specifically concerning them.
Therefore, Directive 633 can be considered an obligatory point of reference
in the attempt to build the regulatory framework for B2B contracts within
the European Union and accordingly in the Member States.

However, by focusing on private law, the perspective outlined above
immediately reveals itself as limited and partial if one wants to correctly
grasp the legal framework concerning the contracts of the agri-food chain
in abstract, as well as the practical implications of the discipline provided
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by Directive 2019/633. Indeed, in the context of the agri-food chain,
the issue of the effectiveness of the protection provided by the rules of
private law is more crucial than ever, due in particular to the limits that
civil protection encounters in this area. In fact, it is an established fact,
as emerges from the contributions in this Volume, that abuses within the
food-chain occur despite the legal protections provided by domestic legal
systems, but available civil remedies and private enforcement procedures
are not sufficient to tackle the problem. In particular, the high market
concentration on the demand side and the consequent unfolding of the
«fear factor stifle the protection afforded by the rules of private law.

Furthermore, the agri-food chain is a complex and multifaceted
phenomenon and of public interest, not just of private law. In any case —
even if one wanted to merely consider the profile of the protection of the
weaker party according to the rules of private law — the very understanding
of the protections provided by private law cannot be separated from the
consideration of the broader framework within which Directive 2019/633
is placed. This certainly requires putting the Directive into the broader
framework of the Common Agricultural Policy (CAP), including the
regulation on competition.

Therefore, in the light of the above, it was almost obligatory for the
editors of this Volume to widen the scope of the research, by extending the
view from the private law of contractual relations to the discipline of the
agri-food market and asking for support from experts in the field of agri-
food law and of other relevant areas of the law (without any pretension of
exhausting all the aspects of this broad and complex matter).

From the foregoing follows the articulation of the volume into two
parts: the first is dedicated to the contextualisation of the new EU discipline
within the broader regulation of the agri-food market; the second is focused
on the implementation of Directive 2019/633 in selected domestic legal
systems. That said, in the next pages, a summary illustration of the topics
dealt with and of the results that can be drawn from the contributions to

this Volume will be provided.
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2. Directive EU 2019/633 and its broader context

The initial contributions of the first part of this Volume are devoted to
the critical illustration of the legal framework in which Directive 2019/633
is placed, with the Directive only one part of the integrated framework that
the European Union has been building under the umbrella of the CAP
since the origins of the European Economic Community. This process has
been conducted with a view to achieving the more or less specific goals
identified in the different historical moments that have marked the evolu-
tion of the Common Agricultural Policy.

It is well-known that agriculture has an ‘exceptional’ position amongst
the EU policies, to such an extent that, starting from the earliest times of
the Treaty of European Economic Community, it has been subjected to
derogations from the ordinary rules on competition, which are the corner-
stone of the single market. Indeed, «Article 42 TFEU exceptionally allows
farmers to enter into horizontal agreements precisely in order to mitigate
imbalances in economic and contractual power and ensure that the agricultural
party has effective powers to shape the content, including the economic content,
of contracts» (Luigi Russo; emphasis added).

Furthermore, in recent years there has been «an expansion of the
objects considered and of the area covered by the European legislative
reforms on a plurality of topics all related in some ways to the CAP and all
mentioning the CAP among their legal basis: from the General Food Law
of 2002, to the Hygiene Package of 2004, to the Quality Package of 2012,
to the new rules on transparency and risk assessment in the food chain and
on official controls on food, feed, animal health and welfare, plant health
and plant protection, up to the reform of the CAP and of the single CMO
of December 2021» up to and including Directive 2019/633 (as illustrated
by Ferdinando Albisinni).

Indeed, the legal basis of Directive 2019/633 is Art. 43(2) TFEU, and
not, as normally occurs for directives on contracts with consumers, Art.
114 TFEU («measures for the approximation of the provisions laid down
by law, regulation or administrative action in Member States which have
as their object the establishment and functioning of the internal market).

The Directive, in fact, is well placed in direct relationship with the
objectives of the CAP, as established in Art. 39 TFEU, para. 1, in particular
as it aims «to ensure a fair standard of living for the agricultural community,
in particular by increasing the individual earnings of persons engaged in
agriculture». Although indirectly, the Directive also relates to the objective
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«to increase agricultural productivity ... by ensuring the rational develop-
ment of agricultural production and the optimum utilisation of the factors
of production, in particular labour». In fact, since «labour» means regular
work, and therefore fair remuneration of suppliers, the Directive should
also help to combat the proliferation of undeclared work (as outlined by
Irene Canfora).

Moreover the EU Court of Justice «has explicitly and authoritatively
recognized the CAP as the founding basis of a complex system, which uni-
fies reasons of competition and reasons of food safety in a multifunctional
discipline, overcomes the distinction between subjects, locates in a single
regulatory framework all subjects of the production chain and consumers,
and aims to ensure the stability of the market and the transparency of pro-
duction and marketing conditions» (as remarked by Ferdinando Albisinni).

The rationale justifying the adoption of the Directive is the so-called
«double risk», as set out in recital 6 of the preamble, according to which
«[wlhile business risk is inherent in all economic activity, agricultural
production is particularly fraught with uncertainty due to its reliance on
biological processes and its exposure to weather conditions. That uncer-
tainty is compounded by the fact that agricultural and food products
are to a greater or lesser extent perishable and seasonal. /n an agricultural
policy environment that is distinctly more market-oriented than in the past,
protection against unfair trading practices has become more important for
operators active in the agricultural and food supply chain». As underlined
by several of the contributors, the main reason for the adoption of the new
Directive lies in the vey need to protect suppliers as a result of the fading
of the support measures previously granted by the EU, while the market
has also become more competitive.

Directive 2019/633 is dealt with in more detail in the contribution of
Luigi Russo. After an illustration of the general framework in which the
Directive is placed and of the history of the Directive, the Author focuses
on its most relevant aspects, such as the scope, the notion of unfair prac-
tice, the types of practices it covers and their respective regulation as well
as the minimum harmonisation approach. Finally, some conclusions on the
impact of the Directive are made.

The subsequent contributions deal with some specific aspects of
the agri-food market regulation, more or less interlinked with Directive
2019/633.

Irena Canfora concentrates on the profile, as crucial as difficult to regu-
late, of the «fair price» of agri-food products, which is immediately related
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to one of the aims of the CAP and of the same Directive 633: the aim «to
ensure a fair standard of living for the agricultural community, in particular
by increasing the individual income of people engaged in agriculture». In
this respect importantly the Court of Justice has clarified that the principle
of freedom of price applies in conditions of effective competition, while
in situations of imbalance Member States may intervene with provisions
which possibly affect the functioning of the internal market, provided that
the measures in question are appropriate for achieving the objective and do
not go beyond what is necessary to achieve it.

Nevertheless, the EU interventions on prices — both those assigning a
primary negotiating role to producer associations and the rules laid down
in Art. 168 of Regulation 2013/1308 — have remained incomplete. Even
if the more recent Regulation EU 2021/2117 dealt with the formation of
the price and the indicators to a more significant extent, the solution is still
partial, as the faculty to determine these indicators is left to the Member
States and, in accordance with the principle of contractual freedom, it is at
the discretion of the parties to establish whether to fix the price on the basis
of the indicators and possibly choose the reference indicators. In the final
analysis, prices of products charged to suppliers, differently from prices
applied to consumers, are not in fact determined upstream, but down-
stream, by the large distribution chains. In the final part, Irene Canfora’s
contribution dwells upon the possible indirect impact of Directive
2019/633 on «fairness» of prices.

Raffaele Torino focuses on a central aspect of Directive 633, such as the
definition of «bargaining power». In determining its scope, the Directive
favours an automatic mechanism, linked to the relationship between the
turnover of the parties, identified by brackets (so called «staggered mech-
anismy»), but this choice, dictated by reasons of compromise, is debatable
and may also lead to paradoxical consequences. Evidence of this is the fact
that the Member States themselves have not often shared the approach of
the Directive, as emerges from the contributions in the second part of this
Volume.

Lorenzo Bairati analyses the role of private and hybrid non-state
actors, including standard-setting bodies, in the production of agri-food
law (which «is increasingly being shaped by private and hybrid non-state
actors, thus making private law sources a fundamental component in this
sector. Indeed, the vast number of food governance sources, which includes
standards, codes of conduct, criteria, guidelines, policies and rulebooks,
has reached such a level that it cannot be overlooked when studying com-
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parative and global food law....»). Concerns about growing inequality of
bargaining power in the agri-food market would require also a response to
this phenomenon, as «the rise of contractual governance is not politically
neutral, in the sense that it clearly favors some operators at the expense of
others» and «especially transnational corporations and intermediary actors
are most likely to benefit from the expansion of governance by contract»;
but the regulation of the agri-food chain «cannot be entirely delegated to
large businesses and market forces», as it pursues also public goals.

The collective contribution by Enrico Bonadio, Nicola Lucchi and
Magadali Contardi deals with the protection offered to geographical indi-
cations (GIs) in the European Union. The agri-food quality policy is also
one of the instruments of the CAP which should help also increase farmers’
incomes by protecting local producers from those who appropriate and
exploit their names in the marketplace (as outlined also by Luigi Costato
and Irene Canfora). Concerns raised in this context are mostly related to
the fact that in the EU — the «Old World» — the protection is notoriously
stronger than in the New World», as shown by the growing number of
disputes arisen at the international level as illustrated by Enrico Bonadio,
Nicola Lucchi and Magadali Contardi.

Roberta Peleggi deals with «contract farmingy, «as a particular form of
supply chain governance adopted by firms to secure access to agricultural
products, raw materials and supplies within certain specifications as to the
quality, quantity, origin and timingy, which can take different forms, based
on the product characteristics, the number of parties involved, the targets
and resources available to the firms, the farmers’ skills and which presents
many benefits, as well as disadvantages and risks, as it very often results in
an unbalanced relationship between the parties involved in the contract.
Only a minority of countries, both European and non-European, have
enacted regulations, also with a view to affording stronger protection to
the weaker party, while at the supranational level the UNIDROIT/FAO/
IFAD Legal Guide on Contract Farming, «which offers a comprehensive
soft guidance to all possible actors involved in these operations whilst at
the same time supporting domestic legislators willing to undertake legal
reform, can represent a veritable step forward for a more responsible con-
tract farmingy.

The contribution of Luigi Costato addresses the impact of Covid
19 on the agri-food chain: while the flow of supplies of foods produced
directly by EU farmers or of agricultural raw materials to be processed
in industry did not undergo significant alterations during the pandemic,
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worse problems have been encountered in developing countries, where
the number of people suffering from hunger has swelled significantly.
Therefore, after a historical excursus aimed at highlighting the diversity of
contexts in past eras as opposed to the present age of more homogenous
globalisation and consequent delocalisation of production processes, along
with the insufficiency of the international agreements and institutions of
global governance, the Author makes some observations on the limited
impact of Directive 2019/633 in the perspective of better functioning of
the supply chain and of rebalancing of the positions of the parties.

3.The transposition of Directive 2019/633 into the domestic legal systems: a
summary report

The ‘rapporteurs’ of the Member States participating in this Volume
were asked to present the legal framework governing contractual rela-
tionships in the agri-food chain in their own national law, encompassing
the specific regulation before and after the implementation of Directive
2019/633, as well as the general regulation provided by private law and
competition law, and the related enforcement procedures, to the extent
applicable to the agri-food chain relationships.

As to the impact of Directive 2019/633, which is the main focus of this
Volume, the contributions provide significant feedback in particular with
regard to the extent to which Member States have availed themselves of the
possibility to maintain — considering that many Member States already had
enacted a specific regulation — or introduce a standard of protection higher
than the Directive, in conformity with the minimum harmonisation clause
set out in Art. 9 of the Directive.

All the contributions highlight the non-correspondence between the
approach taken by the Directive and the choices made by national leg-
islatures. The Member States dealt with in this Volume introduced or
maintained a standard of protection higher than the Directive in relation
to one or more of the core aspects of the discipline, such as scope, general
clause and/or list of clauses, adherence to the Directive as far as the inclu-
sion of a given practice in the grey list or in the blacklist and inclusion
in the national regulation of practices other than those provided in the
Directive. Furthermore, while the Directive does not impose the obligation
to conclude the contract in written form, this obligation is provided in the
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legislation of some Member States.

As to the scope, the approach taken by Directive 633 can be easily
questioned for more than one reason. First of all, the Directive is applicable
only in favour of the supplier and provided that the turnover of the parties
falls under the thresholds laid down in the Directive.

Therefore, regrettably the buyer is not protected under the Directive.
Even if it is true that in the real practice the stronger party is normally the
buyer, the opposite could also be true and thus such discrimination seems
unjustified.

More importantly, as highlighted in the contributions of Luigi Russo
and Raffaele Torino, the «staggered mechanism» laid down in the Directive
operates automatically, with the consequence that if the turnover of one
of the parties deviates from the threshold figures to a minimal extent, the
protection cannot be invoked. This also leads to the paradoxical result that
the Directive applies even if the supplier has a turnover of 9.999.000,00
euros and the buyer has a turnover of 10.000.001,00 euros, even if «[i]n
these instances, it is evident that the turnover cannot be used as a trust-
worthy indicator (the EU legislators use — Whereas 14 — the term “suitable
approximation”) of a different negotiating power»; on the contrary, «the
Directive does not apply if the supplier’s turnover is 150 million euros
plus 1,00 euro and the buyer’s turnover is euros 349.999.999,00. Contrary
to the apparent intent of the EU legislators, in this instance a difference
of 200 million euros would not be considered to indicate a considerable
disparity in negotiation power» (Raffacle Torino). Furthermore, practices
conducted between micro-enterprises are never prohibited, as they would
not fall within the thresholds of the Directive (as outlined by Luigi Russo).

In the light of this criticism, it is to be welcomed that the Member
States dealt with in this Volume have sometimes opted for also protecting
the buyer against the seller and that they have sometimes renounced defin-
ing the scope of the discipline on the basis of the «staggered mechanism»,
by following a different approach. At the same time, it cannot be ignored
that the adoption of criteria different to the Directive may cause the dif-
ficulties which the staggered mechanism has the advantage of preventing.
Indeed, as the experience of some Member States shows, and as it emerges
also from some of the contributions, outside the scope of abuse of a domi-
nant position and the related criteria, the issue of the demarcation of a dis-
parity of power justifying protection in contract law is not easy to resolve.

With regard to the definition of «unfair practice», Directive 2019/633
does not provide a general clause, but it only identifies as unfair the prac-

10
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tices listed in the black and grey list, provided that the turnover thresholds
are met. Conversely some Member States opted for the provision of a
general clause in addition to a catalogue of unfair practices. Some Member
States considered as «black» some practices which would be grey under the
Directive. Some Member States extend the protection to some practices
which are not contemplated in the Directive.

Provided below is a summary overview of the basic information of
the law in the Member States studied following the implementation of
Directive 2019/633, with a view, in particular, to give some indications on
the possible ‘deviations” from the common minimum standard required by
the Directive.

In Belgium, the contracts of the agri-food chains had not received
any specific regulation before the transposition of Directive 2019/633.
Under the implementing legislation only the supplier is protected, like in
the Directive, while no reference to the turnover thresholds of the parties
involved in the practice is made (provided that the turnover of the supplier
does not exceed 350 million euros and exception made for recognised pro-
ducer organisations, which can benefit from protection even beyond that
threshold); neither is any requirement of significant imbalance between
the parties set out. Furthermore, the notion of «food product» includes
also feed.

There is not any general clause establishing when a given practice is
unfair, but only a list of black and grey practices corresponding to the cata-
logue in the Directive (and even if domestic law, unlike the Directive, does
not make any distinction depending on the perishable or non-perishable
nature of the products). However, it should also be noted that more gen-
eral provisions of domestic law, especially those introduced in 2019 on the
abuse of economic dependency, unfair terms and unfair market practices
in B2B relations, based on general clauses, are applicable, regardless of the
relative size of undertakings.

In France, the implementation of Directive 2019/633 has gone almost
unnoticed, due to experience already gained in the regulation of the agri-
food relationships. Indeed, the subject matter of the disparity of power
within the agrifood chain has received great attention in recent years,
including in the political debate and in the media, and several reforms have
been implemented.

The practices listed in the Directive were already illegal under the
French regulation on commercial practices, as recently amended, which
considers such practices as «pratiques restrictives de concurrence», which

11
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are forbidden per se, regardless of their effects on the market. Furthermore,
the scope of the domestic regulation goes beyond the Directive: the pro-
tection is afforded to all businesses, without any reference to the turnover
ratio; the implementation of the Directive only led to the introduction
of three new practices. It can be further noted that French law provides
that the negotiations between the supplier and the buyer do not extend to
the part of the supplier’s price that covers the cost of the raw agricultural
materials and of the processed products mentioned in the law, and that the
contract has to include a price revision clause based on the variation in the
price of the raw agricultural materials used in the finished food product.

The German legal framework prior the implementation of the Directive
was also to a considerable extent capable of giving the weaker party of the
agri-food chain adequate protection, at least in abstract terms, by means
of the general provisions on unfair commercial practices, antitrust law and
unfair terms. That said, the Directive can be credited with introducing a
public enforcement mechanism capable of overcoming the «fear factor»,
which would prevent the weaker party from taking any legal initiative
against the stronger counterparty. As to the scope, the same turnover ratio
of the Directive is adopted as a general rule (but the upper limit is wider
than the Directive with regard to some sectors and for a transitional peri-
od which can be further extended) and only the supplier is protected, in
accordance with the Directive. The option to provide a general clause was
rejected, because it could have interfered with antitrust law (being a sort
of «shadow BGB») and because the presence of a list of detailed practices
would better ensure clarity. However, some grey practices of the Directive
are contemplated as black in the domestic legislation. Antitrust law remains
a valid tool of protection also after the implementation of Directive 633,
especially because the abuse of dominant position, in the form of «relative»
abuse, can cover practices which are not contemplated under the legislation
implementing the Directive.

In Hungary, Directive 2019/633 was transposed by amending a pre-ex-
isting regulation on unfair distribution practices vis-a-vis suppliers of agri-
food products. Like the Directive, the resulting regulation protects only
suppliers against buyers, but, unlike the Directive, it does not determine
its scope by reference to the turnover of the parties. Only the practices
which are listed in the law can be regarded as unfair; furthermore, all the
listed practices are black and none are grey. If the practices listed in the
domestic legislation seem to correspond to the same practices provided by
the Directive, it is not easy to tell exactly whether the domestic legislation
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complies with the Directive, as the former defines the practices in a more
sophisticated way and in great detail. It is also interesting to note that the
Hungarian competent enforcement authority has been involved in many
infringement procedures. Unfortunately, the reasons that a given practice
is considered unlawful are not made public, with the consequence that no
useful indication can be found as to the approach taken by the authority
in interpreting the practices (in particular in relation with the Directive)
and in order to identify the best practices and avoid future infringements.

The Italian legislation implementing Directive 2019/633 goes beyond
the scope of the Directive: it also protects buyers against suppliers and it
does not refer to the turnover ratio of the parties. It does not contemplate
a general definition of unfair practice; it does not require the finding of a
situation of abuse; in other words, differently from the regulation previous-
ly in force, the domestic legislation is independent «of the verification of
the actual occurrence of a specific economic dependence of one contractor
with respect to the other which is, on the other hand, an operational pre-
requisite in Directive 633 of 2019» (as highlighted by Antonio Jannarelli;
and taking into consideration the remarks made by Raffaele Torino with
regard to those practices which the national legislation defines in terms of
«imposition» by the buyer, which conversely would require «a concrete and
careful analysis (...) to determine which of the two parties has the real and
effective power to impose itself on the other»). The implementing legisla-
tion only lays down a black and a grey list and adds some more practices to
those provided in the Directive, including also double-discount electronic
tenders and auctions and sales below cost. In particular, the fact that dou-
ble-discount auctions are banned is to be positively assessed, because this
method for concluding contracts is highly detrimental to all the supply
chain relationships, leading to the ‘mortification” of prices on the entire
market; furthermore, below-cost sales very often follow the implementa-
tion of such auctions (as remarked by Antonio Jannarelli).

It must also be noted that some of those additional practices are defined
in broad terms, so that the enforcement authority enjoys a wide discretion
in the assessment of their unfairness. Furthermore, collective entities are
entitled to bring proceedings in order to obtain an injunction as well as
damages.

In Poland both suppliers and buyers are protected. In line with
the approach of the legislation on contractual relationships in the agri-
food chain already in force prior to Directive 2019/633, and unlike the
Directive, a general clause is provided, according to which a given practice
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is to be qualified as «unfair use of contractual advantage» if it is contrary
to principles of morality and threatens to infringe or infringes upon sig-
nificant interests of the other party. To facilitate the assessment on the
existence of such practice, some rebuttable presumptions are established,
based on the turnover ratio of the parties, and provided that the contrac-
tual advantage may be found even regardless of the turnover. Also, a list of
clauses, both black and grey, is set out.

Some relevant cases can be found in which the competent administra-
tive enforcement authority has intervened in relation to practices in the
agri-food market. On the contrary, civil remedies afforded to weaker par-
ties do not appear adequate (particularly with regard to the nullity of the
entire contract as a consequence of the unfairness of the single clause and to
the regulation on prescription; also, the lack of provisions concerning the
relation between administrative proceedings and civil proceedings and the
lack of standing of associations representing the interests of the operators
involved are regrettable).

In Spain as well the regulation of agri-food relationships preceded the
adoption of Directive 2019/633. The protection framework of weaker par-
ties, as resulting from the amendments introduced in the previous legisla-
tion to implement the Directive, is broader in its scope than the Directive:
no reference is made to the turnover ratio of the parties and the protection
is afforded both to suppliers and buyers, including small undertakings.
Practices to be considered unfair are only those listed; the implementation
of the Directive led to the introduction into domestic law of the unfair
practices set forth in Art. 3 of the Directive, according to the same char-
acterisation, as black or grey, provided by the Directive; such practices are
additional to the practices already prohibited under national law. It can
be noted that — similarly to other legal systems (such as, e.g., France and
Italy) — some domestic provisions are concerned with avoiding «destruction
of value in the food chain» («destruccién de valor en la cadena»: Art. 12 ter
of Ley 12/2013): the price paid by each operator to the previous operator
along the chain cannot be lower than the cost of production effectively
incurred by the latter and, in order to protect primary producers, the prices
applied to final consumers cannot be lower than the real price of purchase
of the product. All the means of proof admitted by law can be used to
determine the cost of production and the elements to be taken into con-
sideration in the assessment are laid down in the same law.

Last but not least, the United Kingdom: Michael Cardwell highlights

how before Brexit the main concerns raised were mostly related to the
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possible adverse effect that disparity of power within the chain could have
on consumers and on competition rather than on any professional weaker
parties, including intermediaries, operating within the chain. The only ini-
tiatives taken — such as the Groceries Supply Code of Practice and the later
establishment of the Groceries Code Adjudicator — have limited scope and
impact. Following Brexit, bespoke national legislation to address imbal-
ances within the agri-food supply chain was introduced: Section 29 of the
Agricultural Act 2020 authorises the Secretary of State for Environment,
Food and Rural Affairs to introduce regulations which impose obligations
on business purchasers of agricultural products when contracting to pur-
chase agricultural products from qualifying sellers and which provide for
the enforcement of these obligations, «for the purpose of promoting fair
contractual dealing by business purchasers of agricultural products from
qualifying sellers». In addition, a non-exhaustive list is provided of the
kinds of obligation which regulations made by the Secretary of State might
impose. The examples under the Agriculture Act 2020 bear considerable
similarity to the prohibited unfair trading practices as set out in Art. 3 of
Directive 2019/633: in particular both the lists are non-exhaustive and
under both measures further action is required for full implementation,
but the non-exhaustive list of prohibited practices of the Directive is
generally more comprehensive. While no regulations under Section 29 of
Agriculture Act 2020 have been enacted yet, some specific-sector commit-
ments have been undertaken by the Government in April and May 2023
in this respect.

4. Critical remarks

The following considerations summarise the assessments emerging
from the contributions collected in this Volume in relation to the effective-
ness and impact of Directive 2019/633.

First of all, it should be noted that the ‘judgment’ on Directive
2019/633 depends on the attitude of the observer and the reference stan-
dard for the evaluation.

On the one hand, the Directive is an overall modest protection instru-
ment. The content is limited, as also arises from the comparison with the
regulations already in force in numerous Member States before its adop-
tion, as well as from the finding, although based on a sample of a minority
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of Member States, that most national legislators have made use of the
minimum harmonisation clause, by introducing or maintaining provisions
more far-reaching than the Directive.

As to the scope of application, it is true that — thanks to the amend-
ments proposed by the Parliament, which played a positive role in strength-
ening the position of weaker parties (as highlighted by Luigi Russo and
Ferdinando Albisinni) — the Directive applies even if only the supplier or
only the buyer is established in the Union. Nevertheless, the delimitation
of the field of application seems to remain unsatisfactory, as it is anchored
to rigid and automatic criteria, which do not allow an assessment on the
existence of a situation of weakness needing protection outside the estab-
lished numerical parameters (the turnover thresholds). Moreover, only the
supplier is protected with respect to the buyer and not vice versa.

Furthermore, the Directive limits itself to laying out some typical cases
of unfair commercial practices and there is no case in which practices that
are not found in the list can be considered unfair. Moreover the practices
of the grey list becomes legitimate if they are provided for in contractual
clauses formulated in a clear and intelligible way (and therefore the stron-
ger party can easily impose on the other such clauses without any conse-
quence).

The Directive also has a relative impact in terms of the level of harmon-
isation pursued, because it is a minimum harmonisation measure.

What also emerges from the contributions is an awareness of the inher-
ent limits of protection based on contractual formalism and transparency,
such as that envisaged by the Directive, for the purpose of rebalancing
the position of the parties in a market which is characterised precisely
by the asymmetry of negotiating power due to downstream concentra-
tion. Indeed, with the words of Irene Canfora, «[i]nterventions based on
strengthening contractual transparency cannot be considered adequate for
reducing the abuse of contractual power, since it is precisely the disparity
of power that conditions the exchange value». More effective, in relation
to this objective, is the protection offered by antitrust law: «[t]he structural
imbalance is, in large part, due to the mergers of economic operators at
the top end of the food supply chain and the purchasing power that results
from this. If this purchasing power cannot be “de-concentrated” then it
is important to monitor mergers ex-ante» (Catherine Del Cont); and «the
non-application, on an exceptional basis, of part of the antitrust rules (...)
is the most incisive, allowing the weaker party in the market to increase its
economic power», while the fight against unfair commercial practices «is a
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sort of ‘palliative treatment’, since it does not affect the economic content
of the contract nor does it seek to reduce existing imbalances, but it merely
ensures that the rules governing the contract and its performance are in line
with the principles of fairness and good faith» (Luigi Russo).

Looking at the impact of Directive 2019/633 in a positive light, it can
be first considered that, in general terms, the very existence of common
European rules should activate a mechanism of interaction and dialogue
between legal systems, through the different «legal formants», capable
of causing further changes and possible advances, as is inherent in any
European law intervention and as the experience gained in the field of
consumer protection shows. Indeed, the fact that Member States often go
beyond the Directive (in particular by regarding as unfair those practices
which do not fall under the Directive) should trigger a virtuous cycle
whereby in the long-term European law will tend to expand the range of
practices deemed incorrect.

Looking at the single commercial practices, it can also be remarked
that, with regards to late payments, which are one of the most recurring
unfair practices in the agri-food market, Directive 2019/633 goes beyond
EU Directive no. 2011/7 on combating late payment in commercial trans-
actions, as it introduces mandatory time limits and thus abandons the
residual approach set out in the latter Directive (Luigi Russo).

Furthermore, the fact that Directive 2019/633 does not deal with the
price of agri-food products, does not mean that it does not intervene on
the contractual balance, taking into consideration that such price is only
one of the factors that contribute to determining the profitability of the
operation and the presence of the unfair practices targeted by the same
Directive. This undoubtedly affects such profitability, adding costs and
risks additional to those inherent in agricultural activities (as remarked by
Antonio Jannarelli). In this respect it can be also noticed that, despite the
lack of provisions on the ‘fair price’ of the product in the Directive, some
national legal systems (France, Italy, Spain, for example, even if with partial
results), going beyond the obligations deriving from the implementation of
the Directive and Art. 168 of Regulation 2013/1308, contemplate the ‘fair’
price as a relevant element for the purpose of qualifying a given practice
as unfair (for example in the context of the below-cost sales) and set forth
reference indicators (even without concealing the limited impact of these
provisions).

In general terms it can be argued that the main merits of the directive
pertain to the mechanism of enforcement, and first of all to the fact that
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the Directive has imposed the setting-up of a public law enforcement
system, which was not present in all legal systems (as shown in the contri-
bution on the German experience). In fact, if it is true that many Member
States could compensate for the lack of specific regulation concerning rela-
tionships in the agri-food chain through the general provisions applicable
in B2B relations, the effectiveness of private remedies would be precluded
by the fear factor (as inferred also, indirectly, from the paucity of case law).
It is from that same perspective that the Directive protects the anonymity
of the complainant. Additionally, the fact that the enforcement authorities
are vested with significant investigative and sanctioning powers, as well
as the provision of «effective, proportionate, and dissuasive» sanctions,
which may lead national legislators to possibly increase the severity of the
sanctions already provided, can be considered merits to be credited to the
Directive.

Also the mechanism of institutional cooperation laid down in
Directive 2019/633 — i.e., the cooperation between the State authorities
and the monitoring role of the Commission — can help to strengthen pro-
tection in national contexts and at the European level, possibly leading to
further action.

The fact remains that the assessment on the unfairness of the practices
is carried out only at national level: the Member States are still considered
as better positioned to evaluate the occurrence of situations complementing
the criteria of unfairness of the practices in the market that would be
complex to identify and to regulate in a uniform way at the EU level.
It remains also to be seen what can happen when the unfair commercial
practice is conducted by an operator outside the European Union.

Finally, beyond the insight provided by the contributions with specific
regard to the regulation of the agri-food chain relationships, their added
value has to be underlined also in terms of the knowledge that they provide
on the evolving legal framework concerning the protection instruments of
weaker parties in contract law, and their interplay with competition law,
and accordingly on the coherence of the entire system (particularly in the
light of the call for more coherence in European private law expressed in
the past by both the EU Parliament and the EU Commission and the rel-
evant proposals set forth by the European legal doctrine).

In particular the contributions on Belgium and France epitomise the
extent of the complexity that the overall regulation can reach due to the
overlap between different «layers» of protection (sectoral, B2B, general: see
Bert Keirsbilck and Elisa Paredis, describing the present Belgian framework
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as a «millefoglie»; and Chaterine Del Cont, depicting the «pletora» of laws
governing the matter): in both cases it seems that such complexity is not
balanced by an effective improvement in terms of protection and better
functioning of the agri-food chain.

With regard to the regulation of agri-food contracts, the contributions
also provide useful insights on the debate concerning those more specific
profiles on which Directive 633 says nothing, such as, in particular, the fate
of the contract in case of nullity of the clause constituting an unfair practice
and the relationship between the enforcement proceedings and the possible
civil proceedings, in addition to the issue of the criteria relevant in order to
determine whether a situation of imbalance/abuse/advantage exists for the
discipline to be applicable in those legal systems which do not simply refer
to the criterion of turnover.
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Ferdinando Albisinni

Unfair trading practices in the agri-food chain:
the EU framework and the transnational dimension

Summary: 1. CAP, markets, European framework — 2. The Commission’s
proposal — 3. The parliamentary path — 4. The new paradigms — 5. The

transnational dimension.

1. CAR markets, European framework

In 1957 the Treaty of Rome establishing the European Economic
Community — stipulated by founding Members which had experienced
fierce conflicts during the war and were still facing a difficult economic and
social situation — insisted on the creation of a common market: «to ensure
the economic and social progress of their countries by common action to
eliminate the barriers which divide Europe», calling «for concerted action in
order to guarantee steady expansion, balanced trade and fair competition»'.

The promotion of full competition was one of the founding principles
of EEC?, strongly innovative in comparison to the traditional national
approaches, shaping a general framework, which expressly prohibited and
declared void, inter alia, all agreements among undertakings or associations
of undertakings and all decisions or public aids «which distorts or threatens
to distort competition»’.

This principle, applicable to all economic activities of any kind, knew
only a relevant and significant exception: the Treaty assigned to agriculture
a special regulation, exclusive and different from all other economic
activities.

! See the premises of TEEC.

% See R. Tormo-C. D1 Maio (eds), Diritto e politiche dell Unione Europea, Cedam,
Padova, 2020.

3 See Artt. 85-94 TEEC.
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Production and trade of agricultural products were not, in general
terms, subject to general EEC rules on competition, but were located in a
single regulatory area, taking into account the special objectives assigned
to CAP4.

The specialty of regulation was expressly based on the specialty of the
objectives, thus identified by art. 39 TEEC:

«The objectives of the common agricultural policy shall be:

(a) to increase agricultural productivity by promoting technical
progress and by ensuring the rational development of agricultural
production and the optimum utilization of the factors of production,
in particular labour;

(b) thus to ensure a fair standard of living for the agricultural
community, in particular by increasing the individual earnings of
persons engaged in agriculture;

(c) to stabilise markets;

(d) to assure the availability of supplies;

(e) to ensure that supplies reach consumers at reasonable prices»’.

A common element is shared by the objectives of art. 39 TCEE: it
is the active search for security, specifically food security, which includes
and relates fair earning for producers and adequate access to food for
consumers.

The search for security was a founding element even of other European
Treaties of that period’: the Coal and Steel Treaty’, and the Euratom
Treaty®, both aimed to assure «availability of supplies» through active
policies to meet essential needs of European citizens, like carbon, steel,
energy.

In Cool and Steel Treaty and in Euratom Treaty, reference to security

* Art. 42 TEEC states: «The provisions of the Chapter relating to rules on competition shall
apply to production of and trade in agricultural products only to the extent determined
by the Council within the framework of Article 43(2) and (3) and in accordance with the
procedure laid down therein, account being taken of the objectives set out in Article 39».
5 On the specialty of objectives assigned to agriculture, and on the traditional status of
price-takers of farmers, see A. GERMANO, Manuale di diritto agrario, Giappichelli, Torino,
97 ed., 2022.

® On the development of European integration, see R. TorINO, Percorsi dell Unione
europea, in R. Tormno-C. D1 Maro, cit., p.1.

’ Treaty establishing the European Coal and Steel Community, of 1951.

8 Treaty establishing the European Atomic Energy Community, of 1957.
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implied an active approach, within and outside the new Communities
thereby created, with the introduction of provisions on behaviours and
duties of public and private actors, and the adoption of public policies,
called to guarantee essential goods®. The result was a model of action,
which may be traced to that of «heavy modernity»', a model «where
reality was shaped as an architectural work ... a time of drawing tables and
drafts»!!.

In the same perspective, agriculture was recognised by the TEEC as
a special area of economic activity, subject to a special regime within the
CAP - Common Agricultural Policy, i.e. within a Policy distinguished by a
specific governance in consideration of the objectives pursued.

There was something, not expressly declared, but clearly appearing
from the whole set of provisions regarding agriculture,

Art. 38 TEEC made reference not to agricultural activity but to
agricultural products as «products of the soil, of stockfarming and of
fisheries and products of first-stage processing directly related to these
products», specifying that the list of such products is that of Annex II to
the Treaty. This list was mainly a list of food products'?, which e.g. did
not include wood, as judicially confirmed still in 1999, when the Court
of Justice, accepting the appeal of the Commission and the European
Parliament, concluded that, since wood is not an agricultural product,
support for forestry activities could not be included in the agricultural
policy, but had to be traced back to the environmental one'.

This European model marked a relevant difference in comparison to
previous Italian experience, which assigned central relevance to the activity
performed, including any kind of care of the life cycle of vegetable and
animal organisms, even if not addressed to the food chain, moving toward
a systemic inclusion within the national model of «agricultural law» of all
rules in any way related to the use of natural and land resources'.

? On content and models of security in those treaties, in comparative perspective, see F.
ALBISINNI, Soggetti ¢ oggetti della sicurezza, non solo alimentare, in Europa, prima e dopo
Lisbona, in Riv. dir. agr., 2010, 1, p. 607.

107 BauMman, Liquid Modernity, Cambridge, Polity, 2000.
117 BAUMAN, cit.
12 See the list in Annex II of TEEC, now Annex I of TFEU.

13 Court of Justice, 25 February 1999, joined Cases C-164/97 and C-165/97, European
Parliament v/ Council of the European Union.

' As underlined already in the ‘70s, with reference to the original text of Art. 2135 of the
civil code, by A. CarrozzA, Lautonomia del Diritto agrario, in N. IrT1 (ed), Manuale di
diritto agrario italiano, Utet, Milano, 1978, p. 37, p. 52. See also the reform introduced by
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During the first decades of CAD, starting with the regulations of the
‘60s", the European Community assured to farmers a minimum level of
prices's, with refunds on exports to third countries and intervention on
the domestic market, aimed at stabilising markets, «In order to enable the
common organisation of agricultural markets to attain its objectives»'7, and
therefore to guarantee adequate income to farmers and access to food at
reasonable prices to consumers.

Through those policies, the European CAP of the first decades largely
attained its objectives, as recognised even recently by the European
Commission: «The Common Agricultural Policy (CAP) is one of the
oldest policies of the European Union (EU). It successtully fulfilled its
original objectives of securing supply of good quality, safe and affordable
food products while supporting European farmers. ... The European
agricultural policy turned the EU into the agri-food superpower that it
is now: the EU if the first agri-food exporter globally, has an unparalleled
reputation for its culinary heritage and food products, and for the savoir-
faire of its producers»'8.

In a sort of paradoxically counterreaction, at the cross road of the
century, the attention to food production and food security, as declared
objectives assigned to CAP by TCEE, has been shadowed by the growing

attention to environment and rural resources assumed as a whole!?,

Decr. Leg.vo 18 May 2001, No 228, which modified Art. 2135 c.c., specifying that the
care even of a single phase of the biological cycle of any organism, vegetable or animal, is
sufficient to recognize agricultural character to the activity, even if performed without land.
On this relevant reform, see L. Costaro (ed), Commentario a I tre «Decreti orientamento»
della pesca e acquacoltura, forestale e agricolo, in Le nuove leggi civ. comm., 2001, p. 668.

15 See Regulation No 25 of the Council, of 4 April 1962, on the financing of the common
agricultural policy; formally repealed and substituted only in 2005 by Council Regulation
(EC) No 1290/2005, of 21 June 2005, on the financing of the common agricultural policy.
16 On the mechanisms, which guaranteed prices of agricultural products to European
producers in the first decades of CAP and until the end of the XX century, see L.
Costaro, Compendio di diritto agrario italiano e comunitario, Padova, Cedam, 1989; Ib.,
Corso di diritto agrario, Giuffré, Milano, 2001, A. GErmaNO-E. Rooxk BasiLg, Diritro
agrario, Giappichelli, Torino, 2006, p. 87.

7 Art. 1 of Reg. No 25 of 1962.

'8 European Commission, The future of food and farming - Communication on the
Common Agricultural Policy post-2020, Brussels, 29 November 2017.

19 Starting with Council Regulation (EEC) No 2088/85 of 23 July 1985, introducing the
integrated Mediterranean programmes, considering in a unified perspective agriculture,
fisheries and related activities, including the agri-food industries, energy, crafts and
industry, including building and public works, services, including tourism; and later
with Council Regulation (EC) No 1257/1999 of 17 May 1999, on support for rural
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moving toward the reforms of CAP of 2003%, which introduced a general
definition of «agricultural activity» (until then unknown to EU legislation),
giving up the system of economic incentives related to the quantities
produced and cancelling the guarantees of prices for agricultural (mainly
food) products?'.

Even in those years and even after all the relevant reforms of CAP
adopted in the XX century, the objectives assigned to CAP in the 1957
TEEC remained nevertheless unchanged, and are still the same in TFEU
introduced in 2007 22.

After the Lisbon Treaty, it was argued by some commentators that some
of the objectives, assigned to the CAP in 1957 by the Treaty of Rome and
reaffirmed in 2007, were to be considered «obsolete» and that the failure
to adapt these objectives in the text approved with the Lisbon Treaty would
only depend on the tight deadline within which it was necessary to close
the agreement?. There was talk of a «chameleon CAP» to point out the
evolving nature of agricultural policy?.

The experience of recent years has instead confirmed the lasting effective
relevance of the objectives originally assigned to the CAP, reaffirmed in the
present Art. 39 TFEU, and most recently enhanced by the Directive on
UTP in the agri-food chain, here in comment.

The essential relationship between objects of regulation, sources, and
institutions, has always been (and it is, even to-day) an identity dimension
of European agri-food law?, in a constant dialogue between legislation and
jurisprudence.

This perspective found large confirmation in recent years, with
an expansion of the objects considered and of the area covered by the

development from the European Agricultural Guidance and Guarantee Fund (EAGGF).
20" Council Regulation (EC) No 1782/2003, of 29 September 2003, establishing
common rules for direct support schemes under the common agricultural policy and
establishing certain support schemes for farmers; see the definition of agricultural activity
introduced at Art. 2.c).

?! See infra. In the same perspectives are shaped the most recent reforms of CAP adopted
in December 2021; see note 31.

22 Compare art. 39 TEEC and art. 39 TFEU.

> See D. Biancui, La PAC “camaleontica” alla luce del Trattato di Lishona, in Riv. dir.
agr., 2009, 1, p. 592.

24 See D. Bianc, cit.

25 See G. GALLONI, Agricoltura (Diritro dell). Quali prospettive per gli anni ‘80, in A.
Carrozza (ed), Diritto Agrario, Giuffré ed., 1983, p. 1; L. Costaro, Politica agricola
comunitaria (gli sviluppi dal 2™ Piano Mansholt ad oggi), cit., p. 583.
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European legislative reforms on a plurality of topics all related in some
ways to the CAP and all mentioning the CAP among their legal basis:
from the General Food Law of 20022, to the Hygiene Package of 2004%,
to the Quality Package of 20122, to the new rules on transparency and
risk assessment in the food chain? and on official controls on food, feed,
animal health and welfare, plant health and plant protection®, up to the
reform of the CAP and of the single CMO of December 20215'.

26 Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28
January 2002 laying down the general principles and requirements of food law, establishing
the European Food Safety Authority and laying down procedures in matters of food safety.
¥ This name usually identifies a group of four regulations, all approved in the same day,
establishing general European rules to guarantee safety of food products: Regulation (EC) No
852/2004 of the European Parliament and of the Council of 29 April 2004 on the hygiene of
foodstuffs; Regulation (EC) No 853/2004 of the European Parliament and of the Council of
29 April 2004 laying down specific hygiene rules for food of animal origin; Regulation (EC)
No 854/2004 of the European Parliament and of the Council of 29 April 2004 laying down
specific rules for the organisation of official controls on products of animal origin intended
for human consumption; Regulation (EC) No 882/2004 of the European Parliament and
of the Council of 29 April 2004 on official controls performed to ensure the verification of
compliance with feed and food law; animal health and animal welfare rules.

28 Regulation (EU) No 1151/2012 of the European Parliament and of the Council of 21
November 2012 on quality schemes for agricultural products and foodstuffs.

* Regulation (EU) 2019/1381 of the European Parliament and of the Council of 20 June
2019 on the transparency and sustainability of the EU risk assessment in the food chain.
30 Regulation (EU) 2017/625 of the European Parliament and of the Council of 15
March 2017 on official controls and other official activities performed to ensure the
application of food and feed law, rules on animal health and welfare, plant health and
plant protection products.

31 Reference is made to the three Regulations of Parliament and Council, published
jointly on O.J.E.U. of 6 December 2021: Regulation (EU) 2021/2115 of the European
Parliament and of the Council of 2 December 2021 establishing rules on support for
strategic plans to be drawn up by Member States under the common agricultural policy
(CAP Strategic Plans) and financed by the European Agricultural Guarantee Fund (EAGF)
and by the European Agricultural Fund for Rural Development (EAFRD) and repealing
Regulations (EU) No 1305/2013 and (EU) No 1307/2013; Regulation (EU) 2021/2116
of the European Parliament and of the Council of 2 December 2021 on the financing,
management and monitoring of the common agricultural policy and repealing Regulation
(EU) No 1306/2013; Regulation (EU) 2021/2117 of the European Parliament and of the
Council of 2 December 2021 amending Regulations (EU) No 1308/2013 establishing
a common organisation of the markets in agricultural products, (EU) No 1151/2012
on quality schemes for agricultural products and foodstuffs, (EU) No 251/2014 on
the definition, description, presentation, labelling and the protection of geographical
indications of aromatised wine products and (EU) No 228/2013 laying down specific
measures for agriculture in the outermost regions of the Union.
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It is a path, within which regulation of production and trade of
agricultural and food products has been structured as a unitary and
systemic framework of rules, of public and private law, on the entire agri-
food chain; a legal framework which, starting from agriculture, regulates
both food and non-food agricultural products and moves to internal and
external markets, in a dimension increasingly transnational.

The conclusion is that we are facing a laboratory of European law,
which includes rules on agriculture and on food, in a single complex legal
framework, even if food security for some time appeared to someone as a
sort of memory of the past, more than an enduring challenge.

The 2019 Directive on UTP in the agricultural and food product
market?? finds its place within this integrated framework, which stays at the
cross-road between public, private, and competition rules®.

Phil Hogan, European Commissioner for Agriculture in office when the
directive has been approved, underlined how this directive «represents only
part of the package of proposals on the agri-food chain that the Juncker
Commission is involved in»*, recalling the Omnibus Regulation of 20173

32 Directive (EU) 2019/633 of the European Parliament and of the Council of 17
April 2019 on unfair commercial practices in business-to-business relationships in the
agricultural and food supply chain, whose transposition deadline was set at 1 May 2021
pursuant to of the art. 13. Italy has implemented the directive with Law 22 April 2021
n. 54, Delegation to the Government for the transposition of European directives and
the implementation of other European Union acts - European Delegation Law 2019-
2020, whose Art. 7 establishes principles and criteria to be followed; and then with the
Legislative Decree 8 November 2021, No 198.

3> As underlined in comparative perspective, with reference to previous French and
Italian experiences and to general EU competition rules, by A. M. MaNcALEONI, Le
pratiche commerciali nella filiera agroalimentare e la tutela della parte debole: riflessioni alla
luce dell'esperienza francese, in Cibo e diritto. Una prospettiva comparata, L. Scaffardi-V.
Zeno Zencovich (eds), Osserv. dir. civ. e comm., 2019, p. 313.

3 P Hoean, Introduzione, in P. DE Castro (ed), La Direttiva Ue contro le pratiche
commerciali sleali, cosa cambia per le imprese e per i consumatori italiani, Roma, 2019, p. 11.
35 Regulation (EU) 2017/2393, of the European Parliament and of the Council, 13
December 2017, known as the Ommnibus Regulation due to the large areas involved,
introduced relevant innovation in Regulatdon (EU) No 1308/2013 on the common
organisation of the markets in agricultural products, with reference to producers associations
and regulatory contracts, recognizing the specialty of this market. On the growing relevance
of the collective organisations and agreements, with peculiar reference to UTT, see S. Masini,
in Riv. dir. alim. www.rivistadirittoalimentare.it, No 4-2021. More generally, on the process
assigning regulatory competence to such collective agreements and decisions, starting with the
milk quotas reform of 2012 and then with CMO regulation of 2013, see the contributions
published in 7 contratti del mercato agroalimentare, F. Albisinni-M. Giuffrida-R. Saija-A.
Tommasini (eds), 2013, Napoli, ESI; and the analysis of L. Russo, Mercato agroalimentare
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and the new Regulation on transparency in risk analysis approved in 2019%.

Together with those two regulations, it may be mentioned another
innovative regulation adopted in that period: Regulation (EU) 2017/625
on official controls, which goes far beyond the perimeter of food products,
assigning attention to the entire life cycle?.

All those regulations mention Art. 43 TFEU on CAP among their legal
basis, but place together to this reference the mention of Art. 114 TFEU
on the internal market and of Art. 168 TFEU on health protection, there-
by adopting the same «plural» model characterized by multiple legal basis
followed in 2002 by Regulation (EC) No 178/2002 on general food law?.

Directive (EU) 2019/633, on the other hand, assumes CAP as its
exclusive legal basis, for a legislative act aimed «at pursuing the objectives
of the common agricultural and fisheries policy»; objectives considered
suitable for supporting even to-day (more than 60 years after the Rome
Treaty) a penetrating intervention on the market, assuming that CAP by
its nature invests and regulates commercial and exchange relations, and not
only production.

This is not new: it is a well-known choice, practiced from the first

e concorrenza; 1. CANFORA, La cessione dei prodotti tramite le organizzazioni dei produttori;
L. PaoLoN1, Le regole interprofessionali per il funzionamento della filiera, in Trattato di diritto
alimentare italiano e dell Unione Europea, P. BorgHI-l. CaNFORA-A. D1 Lauro-L. Russo
(eds), Giuffré ed., 2021, p. 12, p. 147 ss., p. 155.

36 Regulation (EU) 2019/1381 of the European Parliament and of the Council of
20 June 2019 on the transparency and sustainability of the Union risk analysis in the
food supply chain; discussed in the AIDA-IFLA Congress of 11-12 October 2019,
Portici; the papers discussed in the Congress have been published in Riv. dir alim.
www.rivistadirittoalimentare.it, No 3-2019 and No 4-2019. On the relation between
transparency and UTP rules resulting from the joint application of Reg. (EU) 2019/1381
and of Dir. (EU) 2019/633, see R. Sa1ja, 1 principi generali delle buone pratiche commerciali:
la trasparenza dopo la direttiva 2019/633, in Riv. dir. alim. www.rivistadirittoalimentare.it,
No 1-2022, p. 5.

37 Regulation (EU) 2017/625 of the European Parliament and of the Council of 15
March 2017 on official controls and other official activities carried out to ensure the
application of food and feed law, health and safety rules animal welfare, plant health
and plant protection products. More indications on this regulation in E ArBISINNI,
Regulation (EU) 2017/625: Official Controls, Life, Responsibilities, and Globalization, in
European Food and Feed Law Review, 2019, pp. 118-131.

38 Regulation (EC) No 178/2002 of the European Parliament and of the Council of
28 January 2002 laying down the general principles and requirements of food law,
establishing the European Food Safety Authority and laying down procedures in
matters of food safety. For an analytic examination of the provisions introduced by this
regulation, see IDAIC (ed), Commentario al regolamento (CE) n.178/2002 del 28 gennaio
2002, in Le nuove leggi civ. comm., 2003, p. 260.
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years of CAP, and expressly affirmed more than twenty-five years ago with
Regulation (EC) No 820/97 on traceability and origin labelling of beef,
adopted in response to the BSE crisis?® and declaring CAP as its single legal
basis, therefore following the legislative procedure of Art. 43 TCE, which
at that time entrusted the legislative power to Council by qualified majority
after consultation with the European Parliament, without co-decision.

This choice was solemnly confirmed by the Court of Justice in a
decision of 20004, called to solve the conflict that arose between the
Commission and Parliament on the one hand, and the Council of
Ministers on the other.

Regulation (EC) No 820/97 was at the time submitted to the review
of the Court of Justice, on appeal by the European Commission and
the Parliament, which did not criticize the merit of the provisions but
the choice of the legal basis, assuming that the provisions on traceability
and labelling of large areas, since intended to protect the consumer and
the right to health, should have been adopted on the basis of Art. 152
(pursuant to Art. 129) and not of Art. 43 TEC, and therefore required the
co-decision procedure and not a simple decision of the Council such as the
one provided at that time by Art. 43 TEC.

When the Court decision was adopted, the conflict between the
institutions of the Community was in the process of being politically
resolved®, and the question was no longer relevant in operational terms,
but rather on a systemic level, of identifying the founding principles of the
regulatory areas in examination.

With the ruling of April 4, 2000, the Court rejected the distinction
between production and market, and between rules aimed at producers

% 1t is the well-known Council Regulation (EC) No 820/97 of 21 April 1997
establishing a system for the identification and registration of bovine animals and
regarding the labelling of beef and beef products; this regulation was adopted assuming
CAP as its single legal basis,

40 Art. 43 TCE: «The Council shall, on a proposal from the Commission and after
consulting the European Parliament, acting ... by a qualified majority ..., make
regulations, issue directives, or take decisions, without prejudice to any recommendations
it may also make».

41 Court of Justice, 4 April 2000, C-269/97, Commission of the European Communities
supported by European Parliament v/ Council of the European Union.

2 Regulation (EC) No 820/97 has been repealed by Regulation (EC) No 1760/2000
of the European Parliament and of the Council of 17 July 2000, having substantially
the same content of the first regulation, but adopted by indicating a multiple legal basis
and following the co-decision procedure, thus overcoming the previous conflict between
European institutions.
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and rules aimed at consumers, supported by the Advocate General, and
declared legitimate the use of the CAP as the legal basis for interventions
aimed to regulate the market even in the stages following agricultural
production, and addressed to all operators in the supply chain (including
non-farmers), such as those introduced by Regulation (EC) No 820/97,

with this exemplary motivation:

«47. ... it is clear from settled case-law that Article 43 of the Treaty
is the appropriate legal basis for any legislation concerning the
production and marketing of agricultural products listed in Annex
II to the Treaty which contributes to the attainment of one or more
of the objectives of the common agricultural policy set out in Article

39 of the Treaty. ...

51. The content of the contested regulation, which is not in dispute
between the parties, consists of laying down the rules necessary,
on the one hand, for the identification and registration of bovine
animals and, on the other hand, for the labelling of beef.

52. The contested regulation thus concerns the production and
marketing of agricultural products listed in Annex II to the Treaty.

53. As regards the aim of the contested regulation, it must be observed
that, according to the first recital, it is intended to re-establish
stability in the beef and beef products market, destabilised by the
BSE crisis, by improving the transparency of the conditions for the
production and marketing of the products concerned, particularly as
regards traceability.

54. It is not disputed that the systems for the identification and
registration of bovine animals and labelling of meat prescribed by
the contested regulation will make an essential contribution to the
pursuit of that objective. ...

59. It must therefore be held that, in regulating the conditions for
the production and marketing of beef and beef products with a view
to improving the transparency of those conditions, the contested
regulation is essentially intended to attain the objectives of Article
39 of the Treaty, in particular the stabilisation of the market.

60. It was, therefore, rightly adopted on the basis of Article 43 of the
Treaty»43.

The ruling of the Court has explicitly and authoritatively recognized
the CAP as the founding basis of a complex system, which unifies reasons
of competition and reasons of food safety in a multifunctional discipline,

% See points 47, 52, 53, 54, 59, 60 of the decision.

32



UNFAIR TRADING PRACTICES IN THE AGRI-FOOD CHAIN

overcomes the distinction between subjects, locates in a single regulatory
framework all subjects of the production chain and consumers, and aims
to ensure the stability of the market and the transparency of production
and marketing conditions.

The framework thus identified by the Court of Justice in 2000, and
confirmed below by further decisions*, is the same adopted two decades
later by Directive (EU) 2019/633, which assuming the CAP as its
exclusive legal basis, invests and regulates the market, introduces innovative
paradigms, for the object, the subjects, the territorial scope of application,
and starting from the declared goal to contribute to ensuring a fair standard
of living for agricultural producers®, underlines:

«While business risk is inherent in all economic activity, agricultural
production is particularly fraught with uncertainty due to its reliance
on biological processes and its exposure to weather conditions. That
uncertainty is compounded by the fact that agricultural and food
products are to a greater or lesser extent perishable and seasonal. In
an agricultural policy environment that is distinctly more market-
oriented than in the past, protection against unfair trading practices
has become more important for operators active in the agricultural

and food supply chain».

The specialty of production conditions in agriculture, due to the
inherent risks coming from biological processes and meteorological factors,

# See Court of Justice, 2 July 2009, C-343/07, Bavaria NV, Bavaria Italia Srl v/ Bayerischer
Brauerbund eV, expressly mentioned at point 2 of the Explanatory Memorandum of the
European Commission to the Proposal of the Directive, COM(2018), 173 final. The
Court — deciding with reference to a product, bier, not mentioned in Annex I TFEU,
but protected under Regulation (EC) No 2081/92 on PDO and PGI adopted having
CAP as legal basis — stated: «as regards the argument that Articles 32 EC and 37 EC do
not constitute the appropriate legal basis for the adoption of Regulation No 2081/92, on the
ground that beer is not one of the agricultural products’ mentioned in Annex I to the Treaty,
it must be borne in mind that the Court has already held that legislation which contributes to
the achievement of one or more of the objectives mentioned in Article 33 EC must be adopted
on the basis of Article 37 EC, even though, in addition to applying essentially to products
Jalling within Annex I to the Treaty, it also covers incidentally other products not included in
that annex (see, to that effect, Case C-11/88 Commission v Council, paragraph 15, and Case
C-180/96 United Kingdom v Commission [1998] ECR 1-2265, paragraph 134)» (p. 50 of
decision), thereby confirming an expansive interpretation and application of European
legislation adopted within CAP.

5 See whereas (7) of the Directive.
46 \Whereas (6) of the Directive.
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and the related specialty of the legal regulation of this area?’, are expressly
recognised as the proper legal basis for the introduction of a special
regulation of commercial practices in the agricultural and food products
market.

But there is even another element, expressly declared, the present
«agricultural policy context that is decidedly more market-oriented than
in the past», which plays a central role in the decision to adopt the new
Directive.

As mentioned, basic strategies of CAP knew a dramatic change after the
Marrakesh Treaty and the establishment of WTO agreement*.

At the turn of the century, solicited by international trade agreements,
persuaded by growing concerns on environmental protection and food
safety, and comforted by the widespread (even if erroneous) perception
of the definitiveness of the achieved European self-sufficiency (and, in
some cases, even surplus) in the production of products agricultural — as
well as strongly solicited by some economic analyzes, which wanted to
reduce the community expenditure for agriculture, and which in the name
of the search for the lowest consumer price pushed to procure food on
the world market, regardless of the possible outcomes on present activity
in the European countryside — the Brussels regulators moved to abolish
production aid and guarantees for prices of agricultural/food products.

This led in September 2003 to the adoption of seven regulations,
covering almost all of the production sectors. The most significant changes
to the previous disciplinary framework were introduced by the already
mentioned Regulation (EC) No 1782/2003, which provided for the
adoption of the decoupled single payment scheme from 2005%. Starting
from this reform, a single annual amount is paid to the farmer, based on
the hectares, regardless of effective production, abandoning the previous aid
system coupled to the quantities produced, and abandoning the measures
aimed to guarantee a sufficient level of prices of agricultural products.

¥ On the special regime applied to production and trade of agricultural products,
compared with general competition rules, ex Art. 42 TEEC and Art. 42 TFEU, see
A. JANNARELLI, Profili giuridici del sistema agro-alimentare e agro-industriale. Soggetti e
concorrenza, 2™ ed., Cacucci ed., 2018; Ib., Profili del sistema agro-alimentare e agro-
industriale. I rapporti contrattuali nella filiera agro-alimentare, Cacucci ed., Bari, 2018; A.
GERMANO, Manuale di diritto agrario, cit.; L. Costato-L. Russo, Corso di diritto agrario
italiano e dell’ Unione Europea, 5™ ed., Giuffré, Milano, 2019.

8 See L. Costaro, From food security to food sovereignty, in Atti dell’ Accademia dei
Georgofili, Produzione e mercato innanzi alle sfide del tempo presente, Firenze, 2021, p. 130.

49 See supra note 20.
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The result is an agricultural policy expressly market-oriented, with all
the critical difficulties for agricultural producers mentioned in the premises
of the Directive (EU) 2019/633, and with the resulting need to introduce
some new tools aimed to promote agricultural food production and to
assure a renewed support for income of farmers, taking into account their
position of price takers, made weaker than in the past by the CAP measures
adopted in the last years after the Marrakesh Treaty.

2. The Commissions proposal

The proposal of the directive was submitted by the European
Commission in 2018%, as a result of a dating process, which has seen
during the years the participation of all the European institutions.

The Commission already in 2009, then in 2014 and in 2016, released
some communications on the food supply chain®?, concerning also unfair
trading practices.

The European Parliament, having taken notice of these communications,
with a resolution of June 2016 promoted by the Agriculture Commission3,
called the Commission to submit one or more proposals, for an EU-level
framework laying down general principles and taking proper account of
national circumstances and best practices to tackle UTDs in the entire food
supply chain in order to ensure a level playing-field across Member States.

In the following months, the European Economic and Social
Committee, with a report of 19 October 2016, underlined the need
for an action by the Union and the Member States in the area of unfair
commercial practices in the food supply chain®.

50 Proposal for a Directive of the European Parliament and of the Council, on unfair
trading practices in business-to-business relationships in the food supply chain, Brussels,
12.4.2018, COM(2018) 173 final, 2018/0082 (COD).

51 Report of the Commission, Unfair business-to-business trading practices in the food

supply chain, Brussels, 29.1.2016, COM(2016) 32 final.
52 On this point see references in whereas (1) of Directive (EU) 2019/633.

53 Resolution of the European Parliament, Unfair trading practices in the food supply chain,
7 June 2016, 2015/2065(INT).

>% Opinion of the European Economic and Social Committee on the “Report from
the Commission to the European Parliament and the Council on unfair business-to-
business trading practices in the food supply chain” (COM(2016) 32 final), O] C, C/34,
02.02.2017, p. 130.
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Lastly, the Council, with the conclusions approved on 12 December
2016, concerning “Strengthening farmers position in the food supply
chain and tackling unfair trading practices™, starting from the declared
acknowledgment that «the sustainability of the food supply chain to be of
strategic importance for the European Union and its proper functioning
essential for the benefit of European consumers and farmers», urged
the Commission and the Member States to take initiatives aimed at
strengthening the position of farmers in the food supply chain.

Based on this broad institutional consensus, in April 2018 the
Commission presented the Proposal for a Directive’®, moving from this
premise:

«Farmers, processors, traders, wholesalers, retailers and consumers
are all actors in the food supply chain. Smaller operators in the food
supply chain are more prone to face unfair trading practices (UTPs)
due to their, in general, weak bargaining power in comparison to the
large operators in the chain. Agricultural producers are particularly
vulnerable to UTDPs as they often lack bargaining power that would
match that of their downstream partners that buy their products».

The Proposal identified the CAP as its legal basis, underlining:

«A key objective of the CAP is to ensure a fair standard of living for the
agricultural community (article 39 TFEU). The EU’s constitutional
emphasis on producer welfare is unique to the agricultural sector
hinting at the comprehensive responsibility of the CAP for European
agriculture»s;

% Council of European Union, Brussels, 12 December 2016, 15508/16, AGRI 676,
AGRILEG 197, recalling in the premises the previous reports of the Commission and of
the Committee, President Junckers 2016 State of the Union Speech as well as the report
of the Agricultural Markets Task Force presented to the Council on 15 November 2016,
concluded: «I. RECALLING the attention the issue of strengthening farmers position in the
Jood supply chain has regularly gained in the work of the Council. 2. CONSIDERING the
sustainability of the food supply chain to be of strategic importance for the European Union
and its proper functioning essential for the benefit of European consumers and farmers. 3.
EMPHASIZING that, in order to achieve a well-functioning food supply chain as well as
economic growth and employment, it is paramount that relations among all actors of the chain
are balanced, that added value is fairly distributed among them and that consumers can make
their choices on an informed basis. HIGHLIGHTING the importance of facilitating access to
local products. .. .».

56 See supra note 50.
57 Doc. cit., p-1.
>8 Doc. cit., p. 4.
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thus assigning a value of constitutional rank to the protection of the
agricultural producer, in line with the strategic importance recognized to
the food supply chain by the resolution of the Council of December 2016.

Despite the declared reference to the general Common Agriculture
Policy, the Commission’s proposal concerned only the food supply chain
and only food products (as confirmed by the title), and applied only
to small and medium-sized enterprises® and not to the entire agri-food
production and trade chain.

With reference to the geographical area of application, the proposal
limited its scope of operations to purchasers «established in the Union»® as
such subject to the sovereignty of the Member States, while extending to any
supplier selling food products «regardless of its place of establishment»¢';
thus binding buyers established in the Union to respect the rules against
unfair practices also in favor of suppliers located outside the Union, but
(paradoxically) not protecting suppliers established in the Union from
buyers located outside the Union.

Even with these limitations, the Commission’s proposal was
characterized by innovative rules on market and contractual agreements®,
where it prohibited certain commercial practices excluding the possibility
of contrary agreements between the partiess?; allowed Member States to
introduce laws against unfair trade practices beyond the provisions of the
directive, provided they are compatible with the internal market®%; assured
the designation of national law enforcement authorities having relevant
powers and cooperative mechanisms among them and guaranteeing
confidentiality to complainants®.

%9 As defined by Commission Recommendation, of 6 May 2003, concerning the definition
of micro, small and medium-sized enterprises, mentioned by Art. 2.c) of the Proposal.

60 See definition of «purchaser» in art. 2.a) of the Proposal.
6l See definition of «supplier» in art. 2.b) of the Proposal.

62 See A. M. MANCALEONT, Le pratiche commerciali nella filiera agroalimentare e la tutela
della parte debole: riflessioni alla luce dell'esperienza francese, cit.

%3 Thereby introducing relevant innovation in comparison to Directive 2011/7/EU of
the European Parliament and of the Council of 16 February 2011 on combating late
payment in commercial transactions; see Art. 3 of this Directive.

6% See Art. 8 of the Proposal.
%5 See Artt. 4, 5, 6, 7, of the Proposal.
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3. The parliamentary path

The proposed directive changed its title and object during the
parliamentary process: it no longer affects only the food supply chain, but
the entire agricultural and food supply chain®, and does not apply only
to food products but to all agricultural products, as well as food, thereby
expanding the same area of application considered by the Parliament and
the Council with the above mentioned 2016 resolutions®”.

The examination of the proposal in Parliament, having overcome
some objections by Sweden and Romania on assumed infringement of the
principle of subsidiarity, was assigned to the Agriculture Commission, and
not to the Commission on the internal market, consistently with the legal
basis identified in the CAP and shared by the Parliament.

The Agriculture Commission introduced some amendments®, and
acquired the opinions of the other Commissions, pronouncing itself in
favour of the project by a large majority®.

Parliament approved its final position on 12 May 20197, later shared
by the Council, thus determining the final text of the directive.

From the perspective of regulatory innovation, it must be underlined
the role played by the European Parliament in the elaboration of the text
and in the definition of the object, as well as in the general scope of the
directive.

The Commission proposal applied — as already mentioned — only to
the food supply chain.

The text amended by Parliament and definitively approved considers
the full agricultural and food supply chain, and insists on the need to

6 As specified by the new title of the Directive, “on unfair trading practices in business-
to-business relationships in the agricultural and food supply chain”, and expressly ruled in
Art. 1 of the Directive.

67 See supra note 53.

68 See the final Report 10.10.2018, on the Proposal for a directive of the European Parliament
and of the Council on unfair trading practices in business-to-business relationships in the
food supply chain (COM(2018)0173 — C8-0139/2018 —2018/0082(COD)) - Committee
on Agriculture and Rural Development - Rapporteur: Paolo De Castro. https://www.
europatl.ecuropa.eu/doceo/document/A-8-2018-0309_EN.html.

%9 38 votes in favour, 4 against, and 3 abstentions; see last doc.

7% Final Position of European Parliament, adopted at first reading on 12 March 2019
with a view to the adoption of Directive (EU) 2019/... of the European Parliament and
of the Council on unfair trading practices in business-to-business relationships in the
agricultural and food supply chain (EP-PE_TC1-COD(2018)0082).
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guarantee a fair standard of living for the agricultural population, taking
into account the peculiarities of the forms of collective organization of the
offer, already considered by the Regulation Omnibus.

Amendments and changes to the original proposal of the Commission
are numerous. They include not only the extension to all agricultural
products referred to in Annex I of the TFEU as well as to food products
obtained by processing from these products’, but also the provision — and
it is a decidedly innovative element — absent in the original Commission
proposal, and inserted by Parliament, which provides for the application
of the directive «to sales where either the supplier or the buyer, or both, are
established in the Union»”3, and the consequent change in the definition
of «buyer», which includes any natural or legal person «irrespective of
that person’s place of establishment» who purchases agricultural and food
products’.

Supply chain agreements and value sharing clauses are also enhanced.

The protection against unfair trade practices is extended not only to
small and medium-sized enterprises (as envisaged by the Commission
proposal), but also to suppliers with an annual turnover of up to
350,000,000 euros’, therefore with much higher turnovers; further
original paradigms are identified.

More generally, the Directive goes beyond the market, and is proposed
as a tool of institutional innovation.

As observed by an authoritative scholar of administrative and
constitutional law in reference to Regulation (EC) No 178/2002, with

71 With this expression — as it is well known — it is usually named Regulation (EU)
2017/2393 of the European Parliament and of the Council of 13 December 2017
amending Regulations (EU) No 1305/2013 on support for rural development by the
European Agricultural Fund for Rural Development (EAFRD), (EU) No 1306/2013 on
the financing, management and monitoring of the common agricultural policy, (EU) No
1307/2013 establishing rules for direct payments to farmers under support schemes within
the framework of the common agricultural policy, (EU) No 1308/2013 establishing a
common organisation of the markets in agricultural products and (EU) No 652/2014
laying down provisions for the management of expenditure relating to the food chain,
animal health and animal welfare, and relating to plant health and plant reproductive
material. In particular this regulation, introduced special rules to support market
agreements among recognized associations or interbranch organisations of agricultural
producers (see Artt. 149, 152, 159, 161, 164, 168 of Reg. (EU) No 1308/2013).

72 See definitions at Art.2.d) of the Proposal and at Art. 2.1.) of the final text approved.
73 Art. 1 of the final text approved.

74 Art. 2.1. of the final text approved.

7> See Art. 1.2. of the final text approved.
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considerations that may be entirely confirmed with reference to the
Directive on UTP in the agri-food chain, this legislation «operates on
different levels: that of the sources of law, ... [where] it bears general
principles ... dictates direct provisions, for which they are not necessary
national implementing acts; ... that of the structure that must be put in
place in each State; ... That of the collaboration to be ensured between
national organizations and community organizations»’S.

We are facing a legislative act, Directive (EU) 2019/633, which
introduces operational principles and rules, drawing a complex interaction
between European and national sources and institutions, and placing
itself within a path which characterizes agriculture and food law: the
move towards a unifying and systematic perspective, of codification of the
discipline of agriculture and agricultural and food markets.

The European reforms of the CAP of this century, before and after
the Lisbon Treaty, most recently with the regulations of December 202177,
marked the progressive affirmation of European Codes, which are not
uniform homologation texts, but rather common codes, in which needs
and subjects, national, regional and local, occupy a prominent place
alongside disciplinary choices expressed centrally?s.

It is a model of codification and codes, where the sources of law are
plural and different among them, and an essential role remains assigned
to interpretation, to ius dicere, in its judicial, administrative and doctrinal
expressions’, with reference to regulatory acts, general and specific, to
decisions of the Court of Justice and of national judges, to the operative
and administrative decisions of the European Commission.

Within this process, the Directive on unfair commercial practices
appears as an exemplary model of building European law, and expresses
a systemic structure, which ranges from institutional profiles to those

76.S. CasSESE, Introduzione, in Per wnAutorits nazionale della sicurezza alimentare,
Milano, 2002.

77 See supra note 31.

78 For further indications on those trends in EU agricultural law, see . ALBISINNI, / codlici
europei dell agricoltura, dopo Lisbona, in Dalla riforma del 2003 alla PAC dopo Lisbona.
I riflessi sul diritto agrario alimentare e ambientale, L. Costato-P. Borghi- L. Russo- S.
Manservisi (eds), Napoli, Jovene ed., 2011.

7 Along the lines anticipated, in historical and comparative perspective by G. GORLa,
in well known researches, among which reference may be made here to: Linterpretazione
del diritto, Giuffre, Milano, 1941, reprinted 2003; Raccolta di saggi sull interpretazione e
sul valore del precedente giudiziale in Italia, in Quaderni del Foro Italiano, 1966; Diritto
comparato e diritto comune europeo, Giuffre, Milano, 1981.
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of merit, overcoming the traditional boundary between private law and
public law, and conforming the structure and content of contracts between
companies, recognized as an essential moment in the articulation of the
markets?.

4. The new paradigms

The CAP, with Directive (EU) 2019/633, by going into the market and
intervening directly on the content and form of contracts®! introduces new
paradigms in the regulatory design, assigning importance to innovation,
not only technological, but also organizational, which has characterized in
recent decades the market for agricultural and food products®?; and thus
provides, to mention only some of the provisions contained in the final text
approved in parliament as a result of the dialogue between the European
institutions:

- the non-necessity of ascertaining a specific dominant position, or a
concrete abuse; so that the case-by-case verification of the assumptions of
the abuse is not left to the Supervisory Authority, but is defined by law as
such, with relevant results in terms of effectiveness of the new framework,
especially — with regard to Italy — when compared with the weakening
of the innovative content of Art. 62 of the D.L. 1-2012% as a result of

80 On the peculiar contractual regulation in agri-food markets resulting in the Italian legal
order from Directive (UE) 2019/633, sece M. GIUFERIDA, Neoformalismo contrattuale tra
tutela del contraente debole e mercato, and G. D’AMmIco, La giustizia contrattuale nelle
filiere agroalimentari, in Riv. dir. alim. www.rivistadirittoalimentare.it, No 4-2021.

81" As underline M. GIUFFRIDA, cit., and G. D’Amico, cit., with reference also to the
previous Italian legislation introduced by Art. 62 of D.L. No 1/2012.

82 Including within innovation — following the model of J. A. SCHUMPETER, Teorie der
wirtschaftlichen Entwicklung, Berlin, 1946; Ib., Capitalism, Socialism and Democracy,
London, 1954 — not only the introduction of new products, new product qualities or
new production methods, but also the opening of a new market, access to new sources of
supply, or a different organization of industry such as acquisition of a monopoly position
or the breaking of a monopoly position; phenomena all widely present in the evolution
of the agri-food and agro-industrial system of recent decades. On the effects of the joint
action, within agri-food law, of legal and scientific innovation and of globalization, see
Innovation in Agri-Food Law between Technology and Comparison, AIDA-IFLA (ed),
Cedam — Wolters Kluwer, 2019, p. 73.

8 On the innovative rules introduced by this provision, and on the application and
interpretation by Mipaaf and by AGCM, see the critical analysis of R. ToriNo, La
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the circulars of the Mipaaf and the AGCM, which had reintroduced
the requirement, absent in Art. 62, of the «significant imbalance in the
respective positions of commercial strength»®4;

- the aforementioned extension of the scope, by the European
Parliament, to all agricultural products, and the tracing of the definition of
“food products” not to Regulation (EC) No. 178/2002 (as the Ministerial
Decree Mipaaf 19 October 2012, No 199 had done in Italy, expanding
the application area of Art. 62 of D.L. 1-2012 well beyond agricultural
producers®), but to Annex I of the TFEU and to the products not listed in
this annex, but processed for food use starting from the products listed in
that annex, thus enhancing the agricultural component®¢;

- the establishment of payment terms that cannot be derogated through
the agreements between the parties (unlike the provisions of the general
Directive No. 2011/7/EU on late payment)?’;

- the identification of certain trade practices in any case qualified as
unfair, and therefore illegal, which affect both the content and the form
of the contract (from the refusal to use the written form, to the clauses
that require the seller to pay sums not related to the sale, to the terms
of payment), and subsequent behaviours (such as the cancellation of the
order with too short notice, the unilateral modification of the conditions

nuova disciplina dei contratti e delle relazioni commerciali di cessione dei prodotti agricoli e
alimentari, in Contratto e impresa, 2013, n. 6, p. 1425,

84 See D.M. Mipaaf 19 October 2012, No 199, «Regolamento di attuazione dell’articolo
62 del decreto-legge 24 gennaio 2012, n. 1»; e the Resolution of the Italian AGCM
6 February 2013, No 24220, «Regolamento sulle procedure istruttorie in materia di
disciplina delle relazioni commerciali concernenti la cessione di prodotti agricoli e
alimentari». The Resolution of AGCM, defining the area of exercise of its competences,
limited it «to the economic relations between the operators of the supply chain
characterized by a significant imbalance in their respective positions of commercial
strengthy», thus neglecting one of the qualifying innovations introduced by Art. 62 of
the D.L. No 1-2012, where this had typified as illegal in itself certain behaviors in the
context of the sale of agricultural and agri-food (or food) products, excluding the need
for the additional conditions required by general antitrust legislation, thereby producing
a substantial weakening of the D.L. No 1-2012, which has found very few applications.
8 As recognised by T.A.R. Lazio, Sez. Il ter, 17 July 2013, No 7195, Chefaro Pharma
Italia s.r.l. o/ Mipaaf; in Riv. dir. alim. www.rivistadirittoalimentare.it, No 3-2013, p. 33,
which expressly and effectively censored the Decree of Mipaaf, on the basis of systemic
and literal arguments.

86 See Art. 2.1.) of the Directive.

% Directive 2011/7/EU of the European Parliament and of the Council of 16 February
2011 on combating late payment in commercial transactions; implemented in Italy with
D.Lgs. 9 November 2012, No 192.
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of the agreement, the request of the buyer to charge the seller for the
deterioration or loss of the products after delivery, the unlawful disclosure
of trade secrets, the threat of retaliation in the event of a complaint to the
authorities, the request for compensation from the supplier for the cost
incurred by the buyer to examine customer complaints)3s;

- the introduction of a specific series of practices prohibited, unless
expressly provided for in writing in the contract, which to a large extent
involve practices «parallel» to the sale considered by itself (such as the
claim to return unsold products, payment costs for stocking, advertising,
marketing, or positioning in the sales spaces, the claim to charge the seller
for discounts on products sold in promotion)?’;

- the power granted to Member States to «maintain or introduce stricter
rules aimed at combating unfair trading practices stringent than those laid
down by this Directive, provided that such national rules are compatible
with the rules on the functioning of the internal market»*; power that the
Italian legislator used in the implementation of the directive, among other
things by providing, already in the delegation law, «the application of the
discipline to all sales of agricultural and agri-food products, regardless of
company turnover®», and by including prohibited trade practices other
than those provided for by the directive®;

- the provision of «effective, proportionate, and dissuasive» sanctions®,
far higher than those provided for in Italy by Art. 62 of the D.L. No 1-2012,
even after the increase introduced in 2015%, so that the implementing
decree in Italy provided for administrative pecuniary sanctions up to a
percentage of the annual turnover of the responsible company?s;

- the designation by the Member States of national law enforcement
authorities’, the identification of their powers, including investigative as well

8 See Art. 3.1. of the Directive.
89 See Art. 3.2. of the Directive.
% Art. 9 of the Directive.

71 See Art. 7 co. 1, lett. a) of Law 22 April 2021, No 53; and Art. 1 co. 2 of Decr. Leg,
vo 8 November 2021, No 198.

92 See the analysis of G. D’Amico, cit., e di L. Russo, cit.
%% Art. 6 of the Directive.

% The original amount of sanctions determined by Art. 1 of Italian D.L. No 1-2012,
had been increased by Art. 2, comma 3, lett. a), D.L. 5 May 2015, No 51, L. 2 July
2015, No 91.

95 See Art. 10 del Decr. Leg.vo 8 November 2021, No 198.
% Art. 4 of the Directive.
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as sanctioning powers”, the collaboration between said Authorities®, the
regulation of complaints and procedures with guarantee of confidentiality®,
the explicit reference to possible alternative national dispute resolution
procedures'®, the provision of annual reports from the national
Authorities'?!, and of a general assessment by the European Commission!??,
as well as the adoption of Commission implementing acts'%, that intervene
on the procedural aspects; with great attention to institutional profiles;

- the enhancement of the peculiarity of the productive structures and
aggregation of the offer in agriculture'®, both in general as regards the
validity and effectiveness recognized to «a value sharing clause within the
meaning of Article 172a of Regulation (EU) No 1308/2013»'%, both with
specific reference «to [multi-year] supply agreements between suppliers
of grapes or must for wine production and their direct buyers»'% which
fall within the scope of regulatory contracts stipulated by recognized OPs
and Ols, thus enhancing the forms of collective organization of supply
operating in agriculture!?”.

The broad institutional design, as well as of merit, that characterizes
the directive is clear:

- the general principles are accompanied by direct provisions;

- the institutional rules that intervene in the internal organization of
individual Member States are accompanied by specific provisions on the
cooperation of the national authorities thus identified, among themselves
and with the European Commission.

In this framework, which consolidates and strengthens evolutionary

7 Art. 6 of the Directive.

%8 Art. 8 of the Directive.

9 Art. 5 of the Directive.

190 Art. 7 of the Directive.

191 Art. 10.2 of the Directive.
192 Aree. 11-12 of the Directive.
193 Art. 10 of the Directive.

104 See. 1. CANFORA, La cessione dei prodotti tramite le organizzazioni dei produttori, cit.;
L. PaoLoNt, Le regole interprofessionali per il funzionamento della filiera, cit.

195 Are. 3.1.1) of the Directive.

106 Are. 3.1.1) of the Directive.

197 See the analysis, which, starting from the reinterpretation of the experiences and
reflections of the first half of the twentieth century, reconstructs the emergence of new
models of regulation in the most recent interventions, of S. MasINt, Sufficienza regolativa
della legge e ruolo delle organizzazioni professionali: soluzioni per il migliore funzionamento
della filiera agroalimentare, cit.
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lines already known and practiced, a new and transnational dimension
emerges, peculiar of Directive (EU) 2019/633, which marks a highly
innovative step, when compared to the previous models of legislative
intervention, and offers relevant elements for the construction of a positive
law of globalization in the area of European agriculture and food law.

5. The transnational dimension

As already mentioned, Directive (EU) 2019/633, due to the
amendments introduced by the European Parliament, has expanded its
application perimeter far beyond the borders of the European Union, to
all sales where either the supplier or the buyer, or both, are established in
the Union'%8, seeking original answers to the challenges of globalization!®.

[t is not the first time that European legislation rules on topics and areas
related to the global dimension of agri-food markets, but the prevailing
approach until now has been that of cooperation through international
agreements'', as most recently confirmed by the regulation on accession
to the Geneva Act for the protection of PDO and PGI'.

Leaving aside the international conventions, reference to a cross-border
dimension of regulation had hitherto been understood as operating mainly

108 Ar.1.2. of the Directive.

199 Challenges of globalization, accentuated by the serious crises of recent years, as points
out L. Costaro, Globalizzazione, Covid-19, e sopravvivenza, in Riv. dir. alim., No 1-2021,
p- 7; underlines the importance of the asymmetries accentuated by globalization, and the
consequent outcomes on UTP in the agri-food chain, the critical comparative analysis of
M. FeRrRAR1, Pratiche commerciali sleali e globalizzazione, in Riv. dir. alim., No 1-2022.

10 1y Regulation (EC) No 178/2002, see references to international agreements in
whereas (8), (22), (23), (25), (39), and in Artt. 5.3., e 13. See also the principles
judicially declared by the Court of Justice in a number of decisions, among which, 9
October 2001, C-377/98 (on the patentability of biotechnological inventions), as to the
limits placed on the direct operation of international agreements within the European
system; and recently, 12 November 2019, C-363/18 (on the indication on the label
of food products of the origin from the Palestinian territories occupied by Israel), in
a perspective that enhances international humanitarian law and concludes that art. 3
of Regulation (EU) No 1169/2011 «must be read» in such way «that the provision of
information to consumers must enable them to make informed choices, with particular
regard to health, economic, environmental, social and ethical considerations».

1 Regulation (EU) 2019/1753 of the European Parliament and of the Council of 23
October 2019 on the action of the Union following its accession to the Geneva Act of
the Lisbon Agreement on Appellations of Origin and Geographical Indications.
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inside European Union, through cooperation between national authorities
of individual Member States.

This model, which overcomes national borders, but remains already
within the EU borders, includes:

- the rapid alert system envisaged by Regulation (EC) No 178/2002'"2;

- the cooperation between the national authorities responsible for the
implementation of the legislation that protects consumers!'3;

- the ex officio protection introduced by the Quality Package to
overcome the national dimension of public supervision on Gls and to
commit all Member States to protect ex officio PDOs and PGIs marketed
in their territory, even if produced in other Member States!“.

In all these cases, we are in the presence of European provisions, largely
introduced with regulations, directly applicable and applied in the territory
of the Union, within a single market and a common system, as such subject
to shared rules coming from shared sources.

The key that unifies these provisions is therefore not globalization, but
simply completion of the internal market.

A different approach, with a projection beyond the borders of the
Union, can be found in the 2004 Hygiene Package, with the provisions
introduced by Articles 12 and 15 of Regulation (EC) No 854/2004''5,
which assigned to the Commission the task of compiling and updating
lists of meat processing or fishing establishments operating in countries
outside the Union; in the absence of such prior registration in the lists, or
in the event of cancellation from the same, the related products cannot be
imported into the Union''S. In this case, regulation from European sources

12 See Art. 50 of Reg. (EC) No 178/2002.

113 See Regulation (EC) No 2006/2004 of the European Parliament and of the Council
of 27 October 2004 on cooperation between national authorities responsible for the
enforcement of consumer protection laws; and now Regulation (EU) 2017/2394 of the
European Parliament and of the Council of 12 December 2017 on cooperation between
national authorities responsible for the enforcement of consumer protection laws.

114 See Art. 13.3. of Reg. (EU) No 1151/2012.

115 Regulation (EC) No 854/2004 of the European Parliament and of the Council of
29 April 2004 laying down specific rules for the organisation of official controls on
products of animal origin intended for human consumption; repealed by Regulation

(EU) 2017/625.

116 Eyen recently, there have been significant cases of cancellation from the list of authorized
establishments. See e.g., with reference to meat, Commission Implementing Regulation
(EU) 2018/700 of 8 May 2018 amending the lists of third country establishments from
which imports of specified products of animal origin are permitted, regarding certain
establishments from Brazil, which canceled from that list some factories located in Brazil;
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got an effectiveness, that goes far beyond the borders of the European Union
and is aimed to operate as well in other jurisdictions, as a requirement of
legitimacy for meat and fish processing plants located outside the European
borders, admitted to export to Europe only after an administrative act
(inclusion in the list) adopted by a European institution, the Commission,
and intended to produce effects in the legal sphere of a subject operating
outside its territory, with a model similar to that introduce in USA with
the FSMA"7.

A similar approach has been followed over the years by entrusting the
Commission with the maintenance of a list, where to insert (or from which
to exclude) third countries and certification bodies for organic products
obtained in third countries!'s.

With the Hygiene Package of 2004 and with the regulation of BIO
products of 2007 and 2018, European food rules are therefore getting
an effectively trans-national dimension, being addressed to operate well
beyond EU boundaries.

A further significant step in this direction was recently marked by
Regulation (EU) 2017/625 on official controls on food, feed, animals and
plants'®.

This regulation, as regards its territorial perimeter of application, has
introduced, alongside more articulated forms of collaboration between the
Member States'?, new measures extended to include Commission controls

and, with reference to fish, Commission Implementing Regulation (EU) 2018/981 of 11
July 2018 amending the list of Brazilian establishments from which imports into the Union
of fishery products intended for human consumption are permitted.

17 0On US rules applicable to import of food products, see E. BRuNO, Luccreditamento degli
importatori di prodotti alimentari in USA, in Riv. dir. alim. www.rivistadirittoalimentare.
it, No 1-2014, p. 17.

'8 See Council Regulation (EC) No 834/2007 of 28 June 2007 on organic production
and labelling of organic products and repealing Regulation (EEC) No 2092/91; whose
provisions have been confirmed by the presently in force Regulation (EU) 2018/848 of
the European Parliament and of the Council of 30 May 2018 on organic production
and labelling of organic products and repealing Council Regulation (EC) No 834/2007.
See also the list of the certification bodies operating outside EU borders, list managed
by the European Commission, Commission Implementing Regulation (EU) 2021/2325
of 16 December 2021 establishing, pursuant to Regulation (EU) 2018/848 of the
European Parliament and of the Council, the list of third countries and the list of control
authorities and control bodies that have been recognized under Article 33(2) and (3) of
Council Regulation (EC) No 834/2007 for the purpose of importing organic products
into the Union.

119 See supra note 37.

120 See Artt. 102-108.
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in third countries’?' as well as in the Member States'??, joint training
activities'?, unified IT systems for the processing of information'?,
constant monitoring of food operators through a unified register on
«compliance records»'?5. All the information collected, from EU and non-
EU institutions, is placed within the new System for the processing of
information for official controls (IMSOC)'%. The System is set up and
managed by the Commission, and it is the basis for the introduction of
the rating mechanism, by virtue of which is determined «a classification
of operators based on the evaluation of their correspondence to the rating
criteria»!?’.

The creation of a unified system for the collection and processing of
information, fed with information also from countries outside the European
Union, the provision of a rating under which all operators are classified on
a unified and systemic basis, constitute a regulatory innovation of great
importance, which recognizes the need to build new forms of reputation
based on original tools, no longer looking to the traditional model of direct
knowledge and evaluation characteristic of closed markets (whether local
proximity markets, or wider but still homogeneous national markets), but
placing knowledge, and with this reputation, on a level not defined ex ante
but homogeneous with the current global dimension of the markets.

Even with these significant innovations, however, the EU measures
introduced in recent years, and operating in a cross-border dimension,
are all measures pertinent to products, their characteristics, their control,
essentially aimed at protecting health and food safety, whereas the measures
relating to the contents of the contractual discipline had maintained up to
now an operational limit within EU borders.

In this scenario, Directive (EU) 2019/633 has introduced radical
innovations, which affect the object, the application area, and the
operational tools.

The directive:

- regulates contracts and contractual relationships, borrowing some
models from the regulations relating to contracts with consumers, but

121 See Artt. 120-129.

122 See Art. 118.

123 See Art. 130.

124 See Artt. 131-136.

125 See Art. 44.2.c).

126 See Artt. 131-136 of Reg. (EU) 2017/625.

127 See whereas (39), Art. 3.1. No 31, and Art. 131 of Reg. (EU) 2017/625.
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investing business contracts whose form and contents are predetermined
by law, without the need to identify a dominant position or a abuse; so
that the supplier of agricultural and agri-food products is identified ex se
as the recipient of a special discipline, due to the recognized specialty of its
position in the production chain and in the market;

- applies to all contracts for agri-food products and related services,
even if the buyer or the supplier is not established in the Union'?, going
well beyond the spatial dimension of the directives concerning contracts
with consumers'?%;

- overcomes the traditional international private dimension as regards
the law applicable to contracts'®, establishing a hard core of provisions
on form and content, as well as on subsequent conduct during execution,
which prevail in any case both on the will of the parties and on any
hypothetical different provisions.

In Italy, up to now the general rules on private international law leave
the parties wide choice to decide on the applicable law and therefore on
individual negotiated clauses, recognising supremacy of a mandatory
provisions in force in a country only «if at the time of the choice all other
data in fact refer to a single country».

In a quite different perspective, Directive (EU) 2019/633, in Art. 3.4.,
expressly provides: «Member States shall ensure that the prohibitions laid
down in paragraphs 1 and 2 constitute overriding mandatory provisions
which are applicable to any situation falling within the scope of those
prohibitions, irrespective of the law that would otherwise be applicable, to
the supply agreement between the parties», with a provision confirmed in
Italy by the implementing legislative decree.

For years we have witnessed a globalization linked to «the emergence
of liberalism» as an «essential feature of the Marrakech Agreements» of

128 See Art. 1.2. co. 4 of the Directive.

129 See Directive 2005/29/EC of the European Parliament and of the Council of 11
May 2005 concerning unfair business-to-consumer commercial practices in the internal
market; Directive 2009/22/EC of the European Parliament and of the Council of 23
April 2009 on injunctions for the protection of consumers’ interests; Directive (EU)
2020/1828 of the European Parliament and of the Council of 25 November 2020 on
representative actions for the protection of the collective interests of consumers and
repealing Directive 2009/22/EC.

130 See Iralian L. 18 December 1984, No 975, of the ratification and execution of the
International Convention on the law applicable to contractual relations adopted in Roma
on 19 June 1980. The validity and effectiveness of this Law has been expressly confirmed
by Art. 57 of Italian L. 31 May 1995, No 218, on the reform of the Italian system of
private international law.
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1994131, characterized by confidence in the market’s ability to regulate
itself.

As observed with great effectiveness by Natalino Irti already at the
beginning of the century, as a result of the globalization of markets «the
territory, the territories with what each of them has of individual and
peculiar, have been replaced by space, or better by “a” space without internal
borders”, not a larger territory, but an artificial “space” for production and
trade»!32,

Today, such critical issues and the challenges of trade globalisation
to fundamental security rights, including food security (but also access
to other fundamental resources, among which energy), appear with clear
evidence as a result of the economic crises of recent years, and as effects of
the Covid-19 Pandemic and of the war Russia-Ukraine!3.

A first tentative answer with reference to food production and
availability — to ensure a fair standard of living for the agricultural
community, as declared in 1957 by Art. 39 TCEE and confirmed in 2007
by Art. 39 TFEU - is now sought by Directive (EU) 2019/633 on UTD
in agri-food chain, with the rediscovery of politics, governance, choices of
priorities, hierarchies of interests, as well as values.

Along this path, European law, moving from the CAD, becomes the
«national law of others»'3: the reaffirmed specialty of agriculture, identified
as a prerequisite of the new discipline, translates into original measures and
in mandatory rules, in terms of substance and structure of contractual
agreements, which are intended to operate in a transnational dimension
and cannot be overcome by private contracts, proposing a possible model
for regulatory innovations even in other sectors of the European legal
system.

It does not seem accidental that this happens in one area, the discipline
of agriculture, which in the very name of the CAD, enhances the component
of «Politics», therefore of assumption of responsibility.

It remains to be seen how adequate to face these challenges will be the
national legislators.

131 As underlined by L. Costaro, Globalizzazione, Covid-19, ¢ sopravvivenza, cit.

132 N. IrT1, Norma e luoghi. Problemi di geo-diritto, Laterza, Bari-Roma, 2001.

133 For a first analysis of the effects of these recent crises on the CAP, see Accademia
dei Georgofili (ed), La PAC innanzi alle sfide del tempo presente, 6 May 2002, with
contributions of L. Costaro, P. PuLiNa, L. Russo, A. Banterre, E Arsisinng, G.
Martivo, P De CasTRO, at www.georgofili.it

134 Borrowing the expression introduced with reference to commercial law by E
GALGANO, La globalizzazione nello specchio del diritto, Bologna, 2005.
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It cannot fail to be noted that the Italian decree of implementation in
Italy of Directive (EU) 2019/633'% expressly declared that rules adopted
on the basis of Directive prevail on any contrary rule «whatever is the law
applicable to the contract»'%, but did not introduce any specific tool in
reference to contracts entered with parties located outside the territory
of the Union, referring only to the law enforcement authorities of the
Member States'?’.

Comparative analyses on the implementation of Directive (EU)
2019/633 in different EU Member States, having different legal orders,
traditions and systems, as those proposed in this book, may contribute to
offer some possible answers to this and others crucial questions, still open.

In this perspective, the peculiar structure of agri-food law, characterized
by a multiplicity of sources, institutions, rules, and models, confirms the
central role of the comparative method as a valuable tool for all those
seeking to «ask the appropriate questions»'®, searching for consistent
answers to critical questions.

135 Decr. Leg.vo 8 November 2021, No 198.
136 Art. 1, co. 4, of Decr. Leg.vo, No 198/2021.
137 See Art. 9, co. 1, of Decr. Leg.vo 8 November 2021, No 198.

138 As observed by V. ZEno ZENcovicH, in the conclusion of Comparative Legal Systems.
A short and illustrated introduction, Roma-Tre Press, Roma, 2019, p. 105: «In this much
more complex, but real, context the role of comparative law is not to provide correct
answers but, much more engagingly, to ask the appropriate questions».
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Directive (EU) 2019/633 on unfair trading practices
in the agri-food chain

Summary: 1. The fight against unfair trading practices in the agri-food chain
in EU law — 2. Directive (EU) 2019/633: the origins — 3. General features of
Directive 633/2019: minimum harmonization approach, legal basis and objective
and subjective scope — 4. Unfair trading practices: lack of a definition — 5. Unfair
trading practices always prohibited — 6. Trading practices which are potentially
unfair — 7. The other provisions of the Directive — 8. The Commission’s Report
on the implementation of the Directive — 9. Conclusions.

1. The fight against unfair trading practices in the agri-food chain under EU law

At a time when the CAP started to become progressively less effective,
leaving farmers increasingly exposed to the dynamics of an increasingly
global and less assisted market, the issue of their adequate economic and
contractual protection started to become more and more evident.

Bargaining within the agricultural market takes place between parties
with different bargaining power, to the detriment of the agricultural
product supply sector, so that in most cases agricultural producers are
forced to accept the economic content of the contract. They also are faced
with practices — not necessarily reflected in contractual clauses — carried out
through the opportunistic or #nfair behaviour of the counterparty against
which there is no other alternative than concluding the contract as it is or
giving up'.

It is no coincidence that the agricultural sector is the subject of particular

' On this topic see N. LucirEro, Le pratiche commerciali sleali nel sistema delle relazioni
contrattuali tra imprese nella filiera agroalimentare, Wolters Kluwer, 2017, passim. See
also S. MasiNi, Labuso nella contrattazione di impresa nella filiera agroalimentare, in Dir.
agroalim., 2019, p. 261 ff.; L. COSTANTINO, La tutela del contraente debole nelle relazioni
lungo la filiera agro-alimentare nelle piix recenti esperienze giuridiche europee e statunitensi,

in Riv. dir. agr., 2013, 1, p. 166 ff.
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attention with regard to the applicability of antitrust law. Indeed Article
42 TFEU exceptionally allows farmers to enter into horizontal agreements
precisely in order to mitigate imbalances in economic and contractual
power and ensure that the agricultural party has effective powers to shape
the content, including the economic content, of contracts®. Alongside
this fundamental guideline, the EU legislator has begun to introduce
rules aimed at protecting weaker contracting parties in the market for
agricultural products (and not only), in order to prevent the adoption of
contractual clauses or unfair commercial practices to the detriment of the
party placing agricultural products on the market. In other words, the
stronger contracting party must be precluded from introducing clauses
or imposing unfair practices to the detriment of the other party, who is
forced to suffer unfair behaviour both before and after the conclusion of
the contract.

There is no doubt that the first form of action — the non-application,
on an exceptional basis, of part of the antitrust rules — is the most incisive,
allowing the weaker party in the market to increase its economic power
(think of the rules on agricultural producers’ and interbranch organizations,
as well as the various aid and support measures for agricultural producers
provided for by EU law) and, consequently, also its bargaining power?. The
second type of action — the fight against unfair commercial practices — is a
sort of ‘palliative treatment’, since it does not affect the economic content
of the contract nor does it seek to reduce existing imbalances, but it merely
ensures that the rules governing the contract and its performance are in line
with the principles of fairness and good faith.

EU Directive 2019/633 is the first general measure aimed to contrast
unfair commercial practices. It innovates the approach to the issue
compared to the measures previously implemented by the European
Union: in fact, following the chronological order, measures of a completely
heterogeneous nature are to be ascribed to the action against possible unfair
practices in contracts for the sale of agricultural or agri-food products,

2 On this point see in particular A. JANNARELLY, Profili giuridici del sistema agro-
alimentare e agro-industriale. Soggetti e concorrenza, Bari, 2016, p. 117 ff.; C. DeL Conr,
L. BobigueL and A. JANNAReLLL, EU Competition Framework: Specific Rules for the Food
Chain in the New CAP, in http://www.europarl.europa.cu/studies.

3To date, the legislation on this point must be considered still inadequate, in the light of
the lack of clarity that still exists - despite the adoption of EU Reg. no. 2017/2393 of 13
December 2017 - regarding many aspects concerning the actions entrusted to POs: see
A. JANNARELLL, Dal caso “indivia” al regolamento omnibus n. 2393 del 2017: le istituzioni
europee A la guerre tra la PAC e la concorrenza?, in Dir. Agroalim., 2018, p. 109 ff.
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such as, in particular, the directive on late payment in commercial
transactions, adopted in 20004 Clearly the latter is not a directive
specific to the agricultural or foodstuffs sector alone, since the scope of
the legislation is extremely broad, covering the entire field of commercial
transactions between businesses, with a few exceptions®. In any event, the
harmonization brought about by that directive is minimal, since it does
not impose mandatory time limits for payment, but it only intervenes on
a subsidiary basis, where the parties to the contract (or, more generally, to
the transaction) did not provide anything in this regard. Even the interest
rate in case of late payment may to a large extent be left to the discretion
of the parties, who may in fact fix interest rates lower than those laid down
in the directive, provided that they are not derisory and are not such as to
entail a substantial circumvention of the rules.

Subsequently, after an initial intervention limited to the dairy sector,
contained in EU regulation no. 261/12, the EU legislator has — with EU
regulation no. 1308/2013 — extended to all the sectors of the CMO the
discipline relating to the possible introduction, at the discretion of each
individual Member State, of the obligation of written form for contracts
for the delivery of agricultural products. Even this provision, although
specific to the agricultural sector unlike the directive on late payments,
appears to have little impact, since it is aimed exclusively at ensuring greater
transparency of contractual conditions and does not therefore affect,

4 Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000
on combating late payment in commercial transactions, subsequently repealed: that
directive concerned any payment made as remuneration for commercial transactions.
It concerned any payment made by way of consideration in a commercial transaction,
which, on the basis of the definition of «commercial transaction» given in Article 2(1) of
the directive, was to be understood as meaning any contract, however named, concluded
between undertakings or between undertakings and the public authorities which lead to
the delivery of goods or the provision of services for remuneration.

> The Directive provided that Member States could exclude its application in only three
cases, relating to debts subject to insolvency proceedings instituted against the debtor,
to contracts concluded prior to 8 August 2002 and in case of claims for interest of less
than €5.

® See Article 168, Reg. 1308/2013, which sets out the discipline of the so-called
«contractual relations» (see the heading), also applicable to all the sectors covered by the
CMO, with the sole apparent exception of milk and dairy products and sugar: apparent
because it is already subject to similar discipline in other articles of the same regulation
(Articles 148 and 125 respectively). On this topic, see A. JANNARELLL, La disciplina
dell’atto e dellattivita: i contratti tra imprese e tra imprese ¢ consumatori, in Trattato di
diritto privato europeo, Lipari (ed), 111, Lattivita e il contratto, Padua, 2003, p. 48 ff.
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except for a minimal extent’, the economic content of the contract: on the
contrary, the provision itself specifies that the content of the contract is
«freely» negotiated between the parties.

In essence, the provision under consideration achieves a sort of optional
harmonisation with very limited content, establishing only that the written
form, if and insofar established autonomously by each Member State, must
also concern the main contractual clauses, in order to increase the level of cer-
tainty, in favour of the weaker party, as regards contractual agreements, and
that the contract, to be drawn up in writing, must necessarily be concluded
before the delivery or deliveries of the product; as regards the actual content
of the contractual relationship, it is left to the parties to decide, with the sole
exception — again left to the discretion of each Member State — of the possi-
ble introduction of a mandatory minimum duration for the purchaser®. It is
also significant to note that, even before Regulation 1308/2013, a number
of European States® had already approved regulatory acts of similar content'.

7 Indeed, once Member States have made it compulsory for contracts for the sale of one
of the products covered by the CMO to a processor or distributor to be in writing (or for
a written offer to be made by the first purchasers), they are obliged to provide that the
formal requirements must also cover the clauses referred to in paragraphs 4 and 6 of that
Article; this is without prejudice to the possibility for Member States to set a minimum
duration of at least six months.

¥ In the Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions of 15
July 2014, COM (2014) 472, Tackling unfair trading practices in the business-to-business food
supply chain, it is noted that following a survey conducted at European level among suppliers
in the food supply chain, 96% of respondents stated that they had suffered at least one
form of unfair commercial practice. Nevertheless, the Communication does not reveal any
intention, at least for the time being, to promote a proposal for a regulatory intervention
at European level aimed at combating the phenomenon of abuse of bargaining power
between companies, while noting the extreme diversity with which some Member States
have addressed the issue, noting that «where [national] rules exist, they differ in terms of
level, nature and legal form of the protection granted against unfair commercial practices».

? And not only: also in the United States, for example, the first timid steps in this regard
are being taken: see E. Sirs1, 7 contratti del mercato agro-alimentare: l'esperienza USA, in
Riv. dir. alim., no. 1/2013, p. 40 ff.

' Think of Italy, with Article 62, Decree-Law No. 1 of 2012; Spain, with the Food
Chain Law No. 12/2013 (Ley 12/2013 of 2 August 2013, de medidas para mejorar el
Sfuncionamento de la cadena alimentaria, on which see A. SancHEZ HERNANDEZ, Los
contratos alimentarios en la Ley de la cadena alimentaria. (Referencia a la normativa y
doctrina italiana “dei contratti di cessione dei prodotti agricoli e agroalimentari”, in Actualidad
Civil, 3/2015, pp. 4-35); as to France, see the Law of Modernisation of Agriculture and
Fisheries of 27 July 2010 (Loi 2010-874 adopted the 27 July 2010 de modernisation de
Lagriculture et de la péche, on which see. C. DEL CoNT, Filiéres agroalimentaires et contrat:
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Moreover, the rules in question say nothing about the consequences
(e.g. civil or administrative) of any failure to comply with the written
contractual obligation established by the Member State or of any failure to
include in the contractual text the minimum information required by the
regulation or, again, in case of breach of the mandatory minimum duration
by the purchaser!!.

2. Directive (EU) 2019/633: the origins

After repeatedly arguing that there was no need for EU regulatory
intervention in this area!?, the Commission was forced to revise its
thinking, following calls to the contrary from the European Parliament.

In fact, in its conclusions to the Report to the European Parliament and
the Council of 29 January 2016'3, the Commission did not see any added
value in an harmonizing intervention by the EU on the issue of combating

lexpérience francaise de contractualisation des relations commerciales agricoles, in Riv. dir.
alimentare, no. 4/2012, p. 1 {f.).

"It is, in some ways, surprising that the provision does not deal with sanctioning
profiles, since the Commission itself has pointed out on several occasions, addressing the
issue of unfair commercial practices in the agro-food supply chain, that the regulatory
fragmentation of the matter, left, in substance, to the decisions of individual Member
States, including sanctioning profiles, which differ from one State to another as regards the
«nature and legal form of the protection granted at national level against unfair commercial
practices», implies a fragmentation of the single market: see, e.g., the Green Paper on unfair
commercial practices in the business-to-business food and non-food supply chain in Europe,
31-1-2013, COM (2013) 37.

'2 An initiative taken on the input of the High Level Forum for a better functioning
of the agri-food supply chain has been, since 2013, the Supply Chain Initiative (SCI),
operating on an exclusively voluntary basis: in addition to having a limited impact on the
territory of the Union, it has not produced, in reality, great and appreciable results, due,
in essence, to the lack of an adequate system of sanctions. Moreover, the organizations
representing agricultural producers have not joined the scheme, partly because of the
alleged lack of confidentiality — in the scheme in question — for the person denouncing
an unfair practice to his detriment.

13 The Report referred to in the text has been classified as COM (2016) 32 final, on unfair
business-to-business trading practices in the food supply chain. Eatlier, and of similar tenor,
see Commission Communications COM (2009) 591 final, A bester functioning food supply
chain in Europe, and COM (2014) 472 final, Tackling unfair trading practices in the business-
to-business food supply chain.
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unfair commercial'# practices in contracts of the food supply chain. In
the report, the Commission also noted that the phenomenon of unfair
practices in the sector was widespread, since at that time as many as 20
Member States had already adopted rules to combat them or planned to do
so in the near future. Moreover, precisely because State interventions were
intended to respond to needs for which there was no EU regulation, the
rules adopted at domestic level were inevitably, although intended to tackle
the same phenomenon, heterogeneous in content and thus harboured
fragmentation and distortions of the internal market, especially whenever
commercial transactions concerning agricultural products or foodstuffs
took place at transnational level®.

Already in June 2016, on the contrary, the European Parliament,
responding to the above-mentioned Communication, invited the
Commission to present a legislative proposal on unfair commercial
practices in the agri-food sector'¢, and the EU Council'” and the European
Economic and Social Committee'® came to similar conclusions.

The Commission thus presented a proposal for a directive in April
20189, which received much attention also from the media, and led to the
unusual quick adoption of Directive 2019/633 of 17 April 2019, shortly
before the end of the parliamentary term (followed by the European
elections in May 2019)2.

' For a critical stance, against the Commission’s position, see. L. GONZALEZ VAQUE,
Unfair practices in the food supply chain, in EFFL, 2014, 293 ff. Against a direct
intervention of EU law in the sector, see instead R.M. Hirry, E HENNING-BoDEWTIG, R.
PapszuN, Comments of the Max Planck Institute for Intellectual Property and Competition
Law, Munich, of 29 April 2013 on the Green Paper of the European Commission on unfair
trading practices in the business-to-business food and non-food supply chain in Europe dated
31 january 2013, com (2013) 37 final.

' For a meritorious study of national regulations aimed at countering the phenomenon
of unfair trading practices also, but not only, in the food sector, E Caragar and P,
IaMICELL, Unfair trading practices in the business-to-business retail supply chain, An overview
on EU Member States legislation and enforcement mechanisms, EC Commission JRC
Technical Reports, Publication Office of the European Union, Luxembourg, 2018.

16 Thus European Parliament Resolution 2015/2065(INI) of 7 June 2016 on unfair
trading practices in the food supply chain.

17 See Council Conclusions of 12 December 2016 on strengthening the position of farmers
in the food supply chain and combating unfair trading practices.

18 See COM (2016) 32 final of 30 September 2016.

9" Of 12 April 2018, (COM) 173, on unfair business-to-business commercial practices
in the food supply chain.

2 On EU Directive No 2019/633 see A. JANNARELLL, La tutela dei produttori agricoli
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It is therefore not surprising that the effectiveness of the action envisaged
by the directive has been significantly enhanced following the intervention
of the European Parliament, since the text of the original Commission
proposal was not particularly relevant and incisive in combating unfair
commercial practices against weaker players in the agri-food sector, so
much so that the Economic and Social Committee?! «regretted» it.

3. General features of Directive 633/2019: minimum harmonization approach,
legal basis and objective and subjective scope

The proposed harmonization appears, first of all, to be of a minimal
nature, leaving the Member States free to implement the discipline by
strengthening — or maintaining, if already existing — the protection for the
party affected by the unfair conduct?. In particular, Member States are
given the possibility of maintaining or introducing stricter rules than those
provided for by the Directive, as well as of regulating cases which do not
fall within the scope of the Directive (see Article 9(2))%.

The minimum harmonization approach can indeed be understood in
the light of the above mentioned Commission’s scepticism, and of the fact
that the directive is essentially the first organic intervention on the topic,

nelle filiere agroalimentari alla luce della direttiva sulle pratiche commerciali sleali business
to business, in Riv. dir. agr., 2019, 1, p. 5 ff.; A. GENOVESE, Le pratiche commerciali sleali
nella filiera agroalimentare, in Trattato di diritto. alimentare, in P. Borghi, 1. Canfora,
A. Di Lauro and L. Russo (eds), Milan, 2021, p. 190 ff.; M. IMBRENDA, Filiera
agroalimentare e pratiche commerciali sleali, in Europa e dir. priv, 2019, no. 4, p. 1133
ff;; let us also refer to L. Russo, La nuova direttiva UE sulle pratiche commerciali sleali
nella filiera agroalimentare: una prima lettura, in Riv. dir. civ., 2019, 1, p. 1418 {f.; on the
Commission’s proposal, see H. ScrEBESTA, K.P. PURNHAGEN, B. KEIRSBILK, T. VERDONK,
Unfair trading practices in the food chain: regulating right?, Wageningen Working Paper
Law and Governance, 2018/03.

2l See EESC Opinion on the proposal for a directive of 19 September 2018, COM
(2018) 173 final, in OJEU C 440, 6-12-2018.

2 See Art. 9, according to which «with a view to ensuring a higher level of protection,
Member States may maintain or introduce stricter rules aimed at combating unfair
trading practices than those laid down by this Directive».

% Provided that the internal rules are compatible with those relating to the functioning
of the internal market: see Article 9(1) and (2).

24 In fact, it has already been pointed out that EU law does not lack interventions
on specific aspects, such as the rules on interest for late payments in commercial
transactions, or the possibility of formalizing in writing the contracts of first sale of
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as such susceptible to checks and additions over time.

It is worth noting that Article 43(2) TFEU is indicated as the legal
basis, since the declared aim of the directive is primarily to achieve one of
the objectives of the CAP as set out in Article 39 TFEU, namely the need
to ensure a fair standard of living for the agricultural community®.

Moreover, it has been pointed out that subjecting farmers to the
unfair practices of their contractual partners has a wide range of negative
consequences, not only for the farmers concerned, who see their margins
reduced and find themselves exposed to factors that are difficult to foresee
in ordinary commercial relations, but more generally for the entire sector,
in view of the spread of the phenomenon, with a consequent reduction in
investment and innovation in general®®. Recital (7) of Directive 633/2019
also points out that the agricultural sector, as a sector upstream in the food
chain, runs the risk of being victim of unfair practices that are carried out
in contractual relations relating to subsequent links in the chain, since the
operators who suffer them will in turn try to pass on the negative effects
to their suppliers?.

On closer inspection, the directive provides protection not only to
‘genuine’ agricultural producers, but also to food producers and simple
traders in agricultural products and foodstuffs, so much so that the
commercial transactions covered by the discipline are both those relating
to agricultural products listed in Annex I to the TFEU and those relating
to foodstuffs not listed in the Annex, but processed for use as food using
products listed in the Annex?.

Indeed, the protection offered by the directive applies both to
agricultural undertakings, i.e. those engaged in the production of products
defined as such and included in the list in Annex I to the TFEU; and
to undertakings producing foodstuffs, i.e. not only products for food
use listed in Annex I to the TFEU, but also «products not listed in that

agricultural products subject to EU regulation no. 1308/2013.

2 See the Explanatory Memorandum accompanying the proposal, which notes that
«unfair commercial practices jeopardize the profitability of agricultural producers and
generate downward pressure on their market income. Regulating them is therefore a core
competence of the CAP». This assumption is then repeated several times in the opening
recitals: see recitals (1) and (7).

%6 Thus already the Green Paper, cit.

# 1In particular, recital 7 highlights the possible ‘cascading’ effects, with negative
consequences on primary producers operating in the agricultural and food chain.

28 This is reflected in the definition of «agricultural and food products» in Article 2(1),
under the heading «Definitions».
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Annex but processed for use as food using products listed in that Annex»??;
and, finally, undertakings which simply market agricultural products or
foodstuffs.

In order to justify the reference to Article 43 TFEU as the legal basis of
the Directive, in its proposal the Commission®' referred to the now long-
standing case law of the Court of Justice, according to which a legislative
act may be adopted under the «agricultural» umbrella even if it concerns, in
an ancillary manner, products not included in Annex I to the TFEU, if this
can contribute to the achievement of one or more objectives of the CAP
and if the legislative act at issue essentially concerns agricultural products®.
The extension of the ambit of application of the directive to the supply of
‘Annex I’ agricultural products, without further distinction as to their use,
certainly strengthens the case for the use of Article 43, even if it is probably
excessive to consider that the entire body of the directive can be said to be
aimed essentially at protecting the incomes of farmers alone.

In addition, the Directive is intended to apply to contracts which
allow the transfer of ownership of foodstuffs: consider Article 1(1), which
refers to the prohibition of contracts «<between purchasers and suppliers»;

29 Thus Article 2(d) of the directive, entitled Definitions.

30 Thus, the final text of the directive significantly broadens the scope of those potentially
covered by its rules compared to the original Commission proposal, which only covered
products for food use and not agricultural products in general listed in Annex I. Under
the proposal, it follows that those engaged in the production of agricultural products
which, although included in Annex I to the TFEU, are not intended for food use, would
be left without the protection offered by the future directive, whereas non-farmers would
also benefit from the rules in question. As a result of the amendments made by the
European Parliament, the title of the directive has also been changed: it now refers to
unfair practices in «business-to-business relationships in the agricultural and food supply
chain», whereas the proposal referred only to «businesses in the food supply chainy.

31 The reference to Article 43 TFEU is considered as not entirely satisfactory by A.
JANNARELLL, La direttiva sulle pratiche sleali commerciali business to business nella filiera
alimentare: considerazioni introduttive, in Dir. lav. e delle rel. ind., 2019; Ib., La tutela
dei produttori agricoli nella filiera agro-alimentare alla luce della direttiva sulle pratiche
sleali commerciali business to business, cit., p. 44 ff.; H. ScHeBEsTa, K.P. PURNHAGEN, B.
KEIRSBILK and T. VERDONK, Unfair trading practices in the food chain: requlating right?, cit.

32 In this sense, see Court of Justice of the European Union, Case C-343/07, para. 50:
«the Court has already held that legislation which contributes to the achievement of one
or more of the objectives mentioned in Article 33 EC must be adopted on the basis of
Article 37 EC, even though, in addition to applying essentially to products falling within
Annex [ to the Treaty, it also covers incidentally other products not included in that
annex (see, to that effect, Case C11/88, Commission v Council, paragraph 15, and Case
C180/96 United Kingdom v Commission [1998] ECR 12265, paragraph 134)».
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references to such positions are, moreover, repeatedly contained in the
articles of the directive, and specific definitions are offered to identify
both the «purchaser» and the «supplier»®. Thus the Directive cannot be
taken into account in all those vertical integration contracts — particularly
widespread in the livestock sector — in which there is no such transfer: since
they are essentially obligations to do something placed on the integrated
company, which operates on products that are and remain the property of
the integrating company.

Moreover, in addition to these objective conditions, the Directive
contains further equally important subjective conditions: the protection
is afforded only to those relationships involving producers and traders in
agricultural products and foodstuffs, on the one hand, and purchasing
undertakings®, on the other, which do not exceed (as regards the supplying
undertakings) and do exceed (as regards the purchasing undertakings)
certain turnover thresholds®.

The solution adopted is thus characterized by a certain rigidity, resulting
from the need to ascertain annual turnovers, which could lead to practical
difficulties and to eccentric results: as has already been correctly observed,
«the same practices implemented by a purchaser could be either unfair or
not unfair, depending on the economic weight of the other party»¥. The
fact is that under the directive, and unlike the proposal, supplier companies
that fall under the definition of large companies will also be able to benefit
from the relevant discipline, if their counterparty has a turnover in excess
of EUR 350 million. On the other hand, supply relationships where both
the supplier and the purchaser can be considered micro-enterprises cannot
enjoy the same protection.

In particular, for the Directive to be applicable, the maximum turnover

3% Within these relationships, certain services may also be sanctioned as UCPs, provided
that they are included among the prohibited conduct referred to in Article 3 of the
directive: see Article 1(2)(5).

3 The rules do not apply to sales to consumers, being reserved for business-to-business
relations only.

3% Here too, the final version of the directive differs significantly from the content of the
original proposal: the latter, in fact, established the applicability of the future directive
exclusively to (only) food suppliers that qualified as small or medium-sized enterprises
and that, however, sold these products to an enterprise that was neither small nor
medium-sized, according to the parameters set out in Commission Recommendation
2003/361/EC of 6 May 2003 concerning the definition of micro, small and medium-
sized enterprises.

3 Thus A. JANNARELLI, La tutela dei produttori agricoli nella filiera agro-alimentare alla
luce della direttiva sulle pratiche sleali commerciali business to business, cit., p. 48.
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threshold of the transferring undertaking (agricultural or foodstuff) must
be lower than the turnover of the acquiring undertaking. In substance,
the application of the discipline is subject to the presence of a situation
characterized by a disparity in the size of the contracting undertakings,
such as to entail — with a sort of absolute presumption — asymmetries
of bargaining power between them such as to justify the regulatory
intervention in question.

The Parliament’s intervention broadened the scope of the «purchasingy
companies relevant for the application of the directive, by including also
the public authorities?””, establishing that in case of supply relationships
with them the turnover thresholds established in Article 1, para. 1, do
not apply, provided that the turnover of the supplying company does not
exceed 350 million euros.

Having outlined the boundaries of application of the Directive, it is
now possible to analyze its content.

4. Unfair trading practices: lack of a definition

In this regard, it should be noted that the text of the directive in
question does not contain — unlike Directive 2005/29/EC on unfair
business-to-consumer commercial practices® — a general definition of
unfair trading practice: there is therefore no definition or general concept
of unfair commercial practice, characterized by the presence of specific
elements or indices denoting its unfair nature, but only* an exhaustive list
of typical cases.

This, moreover, can be justified by the difficulty in laying down a
general definition which would probably remain excessively indeterminate

7 These means «national, regional or local authorities, bodies governed by public law
or associations formed by one or more such authorities or one or more such bodies
governed by public law»: Article 2(3) of the Directive.

8 On which see in particular M. BERTANTY, Pratiche commerciali scorrette e consumatore
medio, Milan, 2016; G. D Cristoraro (ed.), Le ‘pratiche commerciali sleali” tra imprese
e consumatori. La direttiva 2005/29/CE e il diritto italiano, Torino, 2007; Ip., Le pratiche
commerciali scorrette e il codice del consumo, Torino, 2008; E. Minervini and L. Rossi
Carleo (eds), Le pratiche commerciali sleali, Milano, 2007.

3 A list of prohibited practices is also contained in Directive 2005/29/EC, and
in particular in Annex I thereof, but the Annex is not the only instrument for the
identification of UCPs.
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as regards its boundaries. Moreover, the scope of UCPs in the agri-foodstuffs
sector differs profoundly from that already outlined in relations between
professionals and consumers in Directive 2005/29. Suffice it to say that
in the latter directive the prohibited practices are aimed, in principle®,
at affecting the mechanism by which the consumer makes a purchase
decision, so that the consumer would not have taken a commercial
decision or would have done it under different conditions in the absence
of the unfair practice carried outby the professional counterparty?!.

In relations between companies operating in the agri-food chain, on
the other hand, the concept of unfairness of the commercial practice
changes significantly, since the company that is subjected to such practices
is in almost all cases perfectly aware of the abuse that before, during or after
the conclusion of the contract is forced to suffer to its own detriment, but
is not able to oppose it adequately, because it does not have the possibility
or because, in any case, it does not want to prejudice a commercial
relationship that could prove fundamental for its survival on the market.

This is certainly not the place to compare the two sets of rules (those
protecting consumers and those protecting agri-food businesses), but
only to highlight at least the major differences between them, without
considering that the harmonizing nature of the two directives is quite
different: while Directive 2005/29 achieved complete harmonization of
the field, as recognized also by the case law of the Court of Justice®, the
harmonization in the Directive 2019/633 is declaredly minimal.

On the other hand, the new Directive does not contain certain
clarifications of no little importance which can be found in the directive
on consumer contracts. We refer, in particular, to the absence of any
indication as to the relationship between the finding of the presence of
an unfair commercial practice and the fate of the relevant contract from
the civil law point of view: in particular, Directive 633/2019 lacks a clause
similar to that contained in Article 3(2) of Directive 2005/29, according to
which the provisions contained therein are without prejudice to «contract
law and, in particular, to the rules on the validity, formation or effect of a

%0 This is so even though, strictly speaking, Article 3 of Directive 2005/29 provides that
the directive applies to unfair business-to-consumer commercial practices carried out
before, during or after a commercial transaction.

41 See, in this respect, recital 7, according to which «This Directive addresses commercial
practices directly related to influencing consumers transactional decisions ... ».

42 See EU Court of Justice, judgment of 16 April 2015 in Case C-388/13, Nemszeti
Fogyasztovédelmi Hatosag, para 32, which recalls other previous well-established case law
on the point.
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contract».

Lastly, unlike the UCPs with consumers, which, as they are structured
in the Directive, can exist irrespective of the trader’s intentionality or
fault — so much so that Directive 2005/29 takes care to point out that
the relevant sanctions can be imposed «even without proof ... of intention
or negligence on the part of a trader»® —, the definition of UCPs within
the agri-food chain is such as to always imply an intentional behaviour of
the undertaking in a ‘dominant’ position (with the sole exception of non-
payment or late payment within to the due date, which could be due to
simple negligence), so that the ascertainment of the existence of one of the
prohibited practices implies (in any case or subject to certain conditions, as
will be seen below) the application of sanctions, being implicit in the case
the voluntariness of the action in which the UCPs is substantiated.

5. Unfair trading practices always probibited

The Directive identifies — in Article 3 — fifteen types of unfair conduct,
nine of which, listed in paragraph 1, are considered always prohibited,
and the remaining six, listed in paragraph 2, prohibited only under certain
conditions*.

In particular, the different types of terms which are always prohibited
are listed below, followed by some separate considerations as to their content
and effectiveness. That said, the conducts which are always prohibited, as
referred to in Article 3(1), para. 1, of the Directive, are:

(a) non-payment or delayed payment of the supply beyond the legal
deadlines: on this point the rule is much more articulated than in the
original proposal, distinguishing not only between perishable or non-
perishable agri-food products®, but also between continuous supply
contracts (for which the delivery of the products takes place «on a
regular basis») or spot contracts. Four distinct cases are thus identified,

4 Thus Article 11(2) of Directive 2005/29/EC. For a case of imposition of sanctions on
the trader for UCPs against an individual consumer and irrespective of proof of fault of
the author, see the already cited CJ 16 April 2015, in case C-388/13.

“ In contrast, the original Commission proposal listed a total of eight types of unfair
conduct, four of which were considered to be always prohibited and the remaining four
prohibited only under certain conditions.

# An agricultural product or foodstuff is perishable, as defined in Article 2(5), if it is
likely to become unfit for sale within 30 days after harvest, production or processing.
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depending on whether the relationship is continuous or not and on
whether the product is perishable or not. In principle, and simplifying,
legal and mandatory time limits for the payment of the price are
identified, set at 30 or 60 days, depending on the perishable or non-
perishable nature of the product, with a different determination of the
respective dies a quo, depending on the continuous or non-continuous
nature of the relationship. Pursuant to Article 3(2), the delay in
payment is without prejudice to the creditor’s rights acquired under
the directive on late payment in commercial transactions (Directive
2011/7/EU) and to the possibility for the parties to agree on a value
sharing clause pursuant to Article 172a of EU Regulation 1308/2013.

(b) the cancellation of orders for perishable agricultural products or
foodstuffs at such short notice that it can be «reasonably» assumed
that the supplier will not be able to sell or otherwise use the products;
the provision — innovative in this respect compared to the proposal —
specifies that notice of less than 30 days is «short, although «in duly
justified cases and for specific sectors» Member States are allowed to
legitimize shorter notice periods.

(¢) unilateral (and no longer necessarily retroactive, as provided for in
the proposal) modifications by the purchaser of certain contractual
provisions (frequency, method, place, timing, volume of supply or
delivery, quality standards, terms of payment, price of the product);

(d) the request for payments not related to the sale of the products;

(e) the claim for payment for deterioration and/or loss of the products
which has occurred on the buyer’s premises or after the purchaser
has become the owner of the products, without the supplier being
negligent or at fault in respect of the deterioration or loss;

(f) the refusal from the buyer to confirm in writing the terms of a supply
agreement despite the fact that the supplier had requested written
confirmation4;

(g) the unlawful acquisition, use or disclosure by the buyer of the supplier’s
trade secrets;

(h) the threat or use by the buyer of commercial retaliation against the
supplier for exercising its contractual or legal rights, including the filing
of a complaint or cooperating with enforcement authorities;

(i) the buyer’s request of compensation from the supplier for the costs

%6 Similarly to what has already been established with regard to the possible written form
of first sale contracts for agricultural products included in the single CMO, relations
between the member and the PO to which the former belongs are excluded from the
prohibition, if the statutes of the organization offer adequate protection to the transferor.
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incurred in examining customer complaints relating to the sale of the

supplier’s products, in the absence of negligence or fault on the part of

the supplier.

In principle, not necessarily contractual clauses are sanctioned, but
more generally the conduct of the stronger party, normally put in place
after the conclusion of the contract and irrespective of the existence of any
express agreements®’; such conduct, or clauses, are generally accepted by
the weaker contracting party precisely because of its position of weakness
and its limited or non-existent bargaining power.

If we wish to examine the prohibited conduct separately, it may thus
be noted, as regards the failure to comply with the time limit for payment,
that the scope of the directive in question seems to be that, significantly,
of introducing mandatory time limits, thus abandoning the residual
approach set out in EU Directive no. 2011/7. In this way, the supply of
agricultural products or foodstuffs is configured as a special relationship
with respect to all other commercial transactions, due to the mandatory
time limits for payment. As already pointed out at the beginning of this
work, the directive on payment periods in commercial transactions does
indeed identify a time limit for payment of the service, which, however, is
applicable in lack of any other agreements of the parties, which, as a rule,
remain valid with the sole threshold of the «gross unfairness» referred to in
Article 7 of the directive. Exceptions to the applicability of the prohibition
are, however, provided for in the last subparagraph of para. 1 of Art. 3,
Directive 2019/633.

The final text of the directive has the merit of introducing a
presumption of illegality for notice of less than 30 days (while allowing
derogations in certain circumstances), since the text of the Commission’s
proposal was devoid of indications, so that, except in the most striking
cases of no notice or very short notice, it could have been very difficult
to classify the cancellation of an order as an unfair practice within the
meaning of para. 1(b).

The modification of the contractual conditions constitutes a prohibited
practice when it is imposed unilaterally by the purchaser: it is not clear
whether the provision is intended to prohibit conduct of the purchaser

47 As regards non-compliance with payment terms, this may be relevant both in terms of
an unfair contractual term, if the agreement provides for longer terms for the payment
of the supply, which, in the light of the Directive, are intended to be replaced by the
shorter terms provided for in Article 3(1)(a) by operation of law, and in terms of unfair
conduct, if and in so far as the buyer, despite the existence of agreements complying with
the Directive, fails to make timely payment of the amount due.
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subsequent to the formation of the contract or whether the prohibition
concerns the very contractual provision of possible unilateral modifications
for the purchasing party.

With regard to the refusal of the purchaser to conclude a written
contract although requested by the supplier, the provision follows what has
already been set out in para. la of Articles 148 and 168, EU Regulation
no. 1308/2013, according to which, if the Member State of origin has not
made use of the option to introduce an obligation of written form, it is the
transferor who may request the purchaser to adopt such a contractual form,
provided that the latter is not a micro, small or medium-sized enterprise:
the provision contained in the directive is thus more stringent, given that
the provisions of regulation 1308/2013 allows the application of the rule
only in cases where the purchaser is a large enterprise.

The other prohibitions are newly drafted cases, introduced in the final
version of the Directive, which were not covered or, as to hypothesis e),
formulated differently in the original proposal. Among them, it is worth
noting the inclusion within the list of prohibited practices of retaliatory
conduct (or even the mere threat thereof) by the buyer against the supplier,
due to the fact that the latter has done no more than exercise rights
conferred on him by contract or by law.

6. Trading practices which are potentially unfair

Para. 2 of Art. 3 of the Directive contains a list of clauses which are to be
considered prohibited only if not «previously agreed in clear and unambig-
uous terms in the supply agreement» or in another subsequent agreement,
such as: the return to the supplier of unsold goods without payment and/
or disposal; the imposition on the supplier of a payment «as a condition for
stocking, displaying or listing» its products or of making them available on
the market; the request to the supplier to bear, even in part, the costs of any
discounts given by the purchaser as part of a promotion, unless the buyer,
prior to a promotion, specifies to the supplier the period of the promotion
and the expected quantity of the goods to be ordered at the discounted
price; the request to the supplier to pay the costs of advertising carried out
by the purchaser; the request that the supplier pay the costs of marketing
carried out by the purchaser relating to the products purchased from the
supplier; and the request that the supplier pay the costs of the personnel for
fitting-out premises used for the sale of the supplier’s products.
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The presence of the above condition («unless they have been previously
agreed in clear and unambiguous terms in the supply agreement») for the
applicability of the prohibitions makes such prohibitions merely residual.
It will, in fact, be sufficient to take care to include clear and detailed
contractual provisions at the time of the conclusion of the contract or in
a subsequent agreement in order to avoid the application of para. 2. The
presence of clear and unambiguous terms does not seem to be an effective
deterrent to the inclusion of such terms in the contract, since the disparity
of bargaining power is likely to make suppliers willing to accept terms such
as those at issue.

This consideration, which is of an eminently practical nature, avoids
going into the details of individual cases.

7. The other provisions of the Directive

In order to ensure the effectiveness of the prohibitions laid down
in Article 3, Article 3(4) requires the Member States to implement the
prohibitions laid down therein by means of mandatory provisions and of
necessary application, so as to prevent their otherwise easy circumvention:
indeed, according to the express provisions of Article 1(2), the directive
shall apply «to sales where either the supplier or the buyer, or both, are
established in the Union». This means that it applies even where only the
supplier or only the buyer is established in the territory of the Union.

Under Article 4, each Member State must designate an enforcement
authority, i.e. a body responsible for monitoring and verifying compliance
with the above prohibitions, and inform the Commission of that
designation. The Directive provides that this authority shall act*® either
on its own initiative or following a complaint from any person claiming
to have been harmed by an unfair practice; producer organizations or
other associations of suppliers or associations of such organizations may
also lodge a complaint. Appropriately, it is expressly provided that the
complainant may, if he so requests, remain anonymous in order to avoid
possible commercial retaliation by the complained®.

Art. 6 governs the consequences of an unfair practice: the Enforcement
Authority may impose on the purchaser: i) the cessation of the prohibited
practice, unless in so doing there is a risk of disclosing the identity of the

48 Thus Article 6(1)(a) of the Directive.
49 See Article 5(3) of the Directive.

69



L. Russo

complainant when the latter expressed the wish to remain anonymous;
ii) fines and other equally effective penalties, which>® are effective,
proportionate and dissuasive, taking into account the nature, duration,
recurrence and gravity of the infringement. Finally, as a further form of
sanction, the Authority may order the publication of the injunctions and
sanctions referred to in (i) and (ii) above. Member States must also give
the enforcement authority the power to carry out unannounced on-site
inspections and to require the parties to provide any information necessary
for the investigation. The exercise of the enforcement authority’s powers
must, however, respect the parties’ rights of defence.

Article 7 provides that Member States may promote voluntary recourse
to dispute settlement systems, without prejudice to the possibility for
interested parties to lodge complaints before the Enforcement Authority.

As mentioned at the beginning of this work, the legal systems of
many Member States already provided rules designed to combat unfair
commercial practices in the agri-food sector; however, given the lack of
a harmonized framework to date, national measures are characterized
by their heterogeneity, both as to the conduct to be qualified as relevant
unfair practices and as to the applicable penalties. Therefore, in the light
of the adoption of the Directive and its implementation into the Member
States, in order to permit the widest homogeneity of application also on the
practical-operative level Article 8 provides for the necessary coordination
between the national enforcement authorities and for an exchange of
information procedure.

Furthermore, as mentioned above, the harmonization pursued by
the Directive is minimal, so that the Member States remain free to
introduce more stringent national provisions, with the sole limitation of
the compatibility of such rules with the functioning of the internal market.
It will probably be the ex-post verification of the implementation of the
directive and the results obtained, as provided for in Article 12, that will
induce the Commission to raise the standard of protection in the fight
against unfair commercial practices in the agri-food sector by the adoption
of new regulatory measures.

%% Tt should be noted that the Commission proposal only envisaged the possibility of
financial penalties.
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8. The Commission’s Report on the implementation of the Directive

The Directive had to be transposed by 1 May 2021, and the internal
implementing provisions had to become applicable by 1 November 2021
at the latest (the application to be extended also to supply agreements
in place at the date of publication of the implementing legislation, the
content of which has to be brought in line with the Directive within 12
months of the publication of the internal implementing rules)st.

The Commission prepared a first record of the state of play regarding
the transposition of the Directive by the Member States into national law
(although without providing an assessment of transposition measures) in
its Report of 27 October 202152, updated to the 31st July 2021. By that
date, only 15 out of 27 Member States’ had transposed the Directive, of
which eight by introducing new specific legislation, while the other eight
by amending existing legislation, or by integrating implementing measures
into more far-reaching legislative measures. Only France and Slovakia have
provided for the application of the legislation irrespective of the size of the
companies concerned (subsequently joined by Italy, which transposed the
Directive with the 2019/20 European Delegation Act>* and the subsequent
Legislative Decree No. 198/2021 of 8 November 2021).

It is interesting to note that the 15 Member States that had transposed
the Directive by the 31 of July 2021 designated an administrative,
rather than a judicial, enforcement authority, and the most designated an
independent administrative authority and established financial penalties
for breaches of the prohibitions laid down in the Directive.

> Thus Article 1(4) of the Directive.

52 Report from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions on the state of
transposition and implementation of EU Directive 2019/633, COM (2021) 652, 27
October 2021.

3 Bulgaria, Denmark, Greece, Finland, Ireland, Latvia, Netherlands, Hungary, Croatia,
Luxembourg, Germany, Lithuania, Malta, Sweden, Slovakia.

4 Law No. 53 of 22 April 2021, Delegation to the Government for the transposition of
European directives and the implementation of certain EU acts - European Delegation
Law 2019-2020. See A. IaNNARELLI, The implementation of Directive no. 633 of 2019 in
the Italian experience, in This Volume.
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9. Conclusions

It is hard to understand the enthusiasm shown by the agricultural
sector and the attention that the proposal and subsequent adoption of the
Directive have constantly received, including from the media. Fortunately,
Parliament’s intervention during the procedure for the adoption of the act
has significantly broadened the subjective and objective scope of the new
rules and included many types of unfair practices that the Commission
proposal did not cover at all.

In fact, the Directive cannot be considered as a general instrument for
combating unfair commercial practices in the agri-food chain, but rather as
an instrument for combating only certain practices, and in particular well-
identified cases. Moreover, for six of these practices, the prohibition is not
absolute, deriving from the fact that they are not clearly and unequivocally
provided in the contract. The practices listed, moreover, cannot be said
to be always prohibited even when falling within the ‘black list’ of Article
3(1), since for the prohibition being applicable it is necessary that the
undertakings involved in the commercial relationship at issue fall within
the turnout thresholds laid down in the Directive: in particular, practices
adopted if the contracting undertakings are both micro-enterprises are
never prohibited. Nor can the directive be considered as a specific safeguard
for the agricultural sector, since, as we have seen, its provisions also benefit
food businesses, whether they are producing or merely marketing.

This admittedly minimalist approach is not surprising, given that the
Commission was essentially forced by the Parliament and the Council to
adopt a proposal that was not in its wheelhouse and that, in any case, this
is the first regulatory intervention: as such, it is susceptible to subsequent
amendments, also on the basis of the ex post evaluation that will be made
four years after its application. The amendments made by Parliament
have, in any case, undoubtedly made this minimal form of intervention to
protect the weaker party more effective.

There is no doubt, therefore, that despite the harmonization brought
about by the Directive, Member States remain the main actors in the fight
against unfair practices in the sector. Moreover, the creation of enforcement
authorities, imposed by the directive, even for those States that do not yet
have them, could lead to the development of fruitful cooperation between
them, thus filling a significant gap in the current situation, in which each
authority — where it exists — acts as a monad for the application of its own
national law, with no exchange of information with authorities in other
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Member States on their respective practices and the concrete cases at issue.

The fact remains that, beyond the more or less incisive ways in which one
intends to tackle the issue of unfair practices in the agri-food supply chain,
regulatory action aimed at combating unfair practices is limited in scope
to individual contractual relationships or, at most, to groups of contractual
relationships, and is aimed at removing or preventing the application of
contractual clauses or practices that strongly and unjustifiably penalize the
weaker party, without, however, being able to affect the real source of the
problem, i.e. the disparity of bargaining power that in practice characterizes
bargaining in the agri-food market.
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The «fair price» in agri-food chain

SummMary: 1. Introduction — 2. Farmers fair price and regulation of market
relationship in the CAP reform 2014-20 — 3. The role of Producer Organizations
in agricultural sector — 4. Contractual schemes for the sale of agricultural
products and price formation — 5. Regulatory action to ban unfair commercial
practices — 6. Intervention on prices and market balance in the implementation
of Member States.

1. Introduction

The topic of the fair remuneration of farmers shall be considered the
basis of the special regulation of agriculture in the Treaty, founded on the
general goals laid down in Art. 39 of the Treaty of Rome (and currently,
without any change, in the Treaty on the functioning of the EU). Indeed,
Art. 39 TFUE mentions the «fair standard of living of the agricultural
community, in particular by increasing the individual earnings of persons
engaged in agriculture» as one of the five objectives of the Common
Agricultural Policy (CAP), related to the first one, «increase agricultural
productivity by promoting technical progress and by ensuring the rational
development of agricultural production and the optimum utilisation of the
factors of production, in particular labour».

Legal tools to join the CAP objectives changed among the years,
starting with a price policy, that supported farmers through the withdrawal
of unsold products at an administrative price system defined by the EU
Commission, gradually replaced by the decoupling payments'. Direct
payments system has been remarkably weakened, mainly in the latest
years, in the perspective to address agriculture to the market, face to the
international obligation in the framework of WTO.

' J. MacMahon, M. Cardwell (eds), Research Handbook on EU Agricultural Law, EE
Cheltenham, 2015.
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At the same time, as consequence of the MacSharry agricultural policy
reform the EU introduced, in the 90, a very relevant set of rules aimed at
enhancing quality products, with the goal to promote the competitiveness
of agricultural products and at the same time support farmers income,
considering the higher prices of PDO and PGI as well as organic products
on the market. Until today, the Regulation 1151/2012, on quality systems
pointed out the role of these special trademarks as a tool to increase the
earnings of farmers?.

From this point of view, European rules on quality products of
geographical origin, in accordance with CAP objectives declared in Art. 39
TFUE, achieves a synthesis between the interest of agricultural producers
(to the profitability of products with quality added value, linked to the
origin of a specific territory) and the growing consumers expectation on
quality agricultural products.

The relevance of profitability of the use of denomination of origin for
farmers and first processors, located in the territorial area interested by the
sign, is clearly highlighted by Regulation 1151/12 by specifying the goals
to achieve with the establishment of PDO and PGI signs, based on the
ratio of the legislation on quality schemes.

Indeed, the quality scheme based on PDO and PGI represents a way to
achieve the goals through a competitive tool reserved to the producers and
directly managed by themselves, as expressly stated by Art. 4, laying down
that the use of signs guarantees a fair return for the quality of their products
(besides the protection of names as intellectual property right within the
EU, and the clear information to consumers).

In the last years, as far as the financial measures by direct payments
decrease and the EU opens to the external market, the question of the
balance of value and of the need to ensure profitable price for the supply
of agricultural raw materials, become the /leitmotif of the structural
interventions for market governance since the CAP regulation of December
2013, until the Directive on unfair trading practices in business-to-business
relationships in the agricultural and food supply chain and finally with the
amendments to CMO regulation laid down by Regulation 2021/2117.

* 1. CANFORA, La politica della qualiti dei prodotti agroalimentari dell’'UE, in P. Borghi-1.
Canfora-A. Di Lauro-L. Russo (eds), Trattato diritto alimentare e dell Unione Europea,
Giuffre, Milano, 2021 p. 425 ff.
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2. Farmers fair price and regulation of market relationship in the CAP reform
2014-20

In order to understand the tools aimed at ensure a fair price for
agricultural producers, it is necessary to start from the analysis of the legal
framework about the supply chain relationships.

For this purpose, it will be useful to summarize the stages leading to
the CAP reform 2014-20, considering that it produced a substantial break
with the past «legal instrumentariumy as regards to the structure of supply
chain relations at the European level.

A significant effect on agricultural productions prices, especially
commodities, may be determined by various causes: the liberalization of
markets, the ability of processors and distributors to acquire raw materials
on foreign markets at lower prices than the European ones, the elimination
of domestic quota measures, the reshaping of support measures in terms
of the distribution of funding between the first and second pillars of the
CAP (in the relationship between direct payments and rural development
measures). Moreover, this scenario mainly affected the farmers resilience,
particularly in relation to small enterprises.

The European Union dealt with the price crisis by an experimental
regulatory model, in dairy sector. Indeed, in this sector, the cancellation of
milk quotas — a protectionist mechanism that ensured guaranteed outlets
for production and consequently an adequate remuneration of the sale
price of milk at the barn — strongly affected the situation of producers
supplying raw milk to buyers.

The pilot experience of Regulation 261/2012 (called «milk package»)
laid down special rules defining a new discipline for agrifood chain
relationships and gave rise to an innovative experience for CAP regulation,
since it identified a set of regulatory tools. In particular, Regulation no.
261/2012 included regulatory tools later taken up in the text of the CMO
of December 2013: by defining the role of producer organizations in
managing contractual relations, the functions of interbranch organizations,
the transparency in price monitoring, later transformed into systems for
calculating average European prices, futures market measures, and finally
by reporting risks of unfair trade practices affecting agricultural producers.

The relevance of the Milk sector regulation lies in the fact that this
set of rules was the basis of the CAP 2014-20. Indeed, it was extended to
other sectors by the Common Market Organization (CMO) Regulation
no. 1308/13, and later consolidated as a model of market regulation by
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the mid-term reform, laid down in 2017, by Regulation no. 2393/2017.

In order to grasp the perspective of development of the regulatory
system, it is useful to go back over the economic context, from which the
Commission is moving to propose the new market regulation framework,
as summarized by the recitals to the act.

Indeed, the reform is intended to the price stabilization in the face of
falling prices «to the lower safety net level» (recital 2 Reg. 261/2012).

A first piece of evidence, consisting of the low concentration of supply
(size and fragmentation of farms in relation to buyers of raw materials) is
identified as the cause of the «imbalance in bargaining power in the supply
chain (...) that can lead to unfair commercial practices», particularly in
relation to the time of the price determination: «farmers may not know at
the moment of delivery what price they will receive for their milk because
frequently the price is fixed much later by dairies on the basis of the added
value obtained, which is often beyond the farmer’s control» (recital 5 to
Reg. 261/2012).

Moreover, goes on the preamble to Regulation 261/12: «There is thus
a problem of price transmission along the chain, in particular as regards
farm-gate prices, the level of which generally does not evolve in line with
rising production costs. (...) value added in the dairy chain has become
increasingly concentrated in the downstream sectors, especially dairies and
retailers, with a final consumer price that is not reflected in the price paid
to milk producers» (recital 6).

It can be seen, therefore, how the issue of price formation of agricultural
products, related to the persistence of farms in the European territory, is
a crucial topic in the legal thought about the new regulation of agri-food
markets?.

Acknowledged that the dispersion of value affects the food chain in
milk sector (extended to the whole Common Market organization by
Reg. 1308/13) shall be identified legal instruments aimed at strengthening
producers association to concentrate supply and obtain more competitive
prices, as well as establishing interbranch relations between business
operators and transparent contractual relations. Actually, the update of
regulatory framework of contractual relationships in terms of formal
transparency, it is not in itself a guarantee to reduce the abuse of buyer
power, since it is the imbalance of bargaining power between enterprises

3 See L. Russo, La sostenibilita economica delle imprese agricole tra dinamiche di mercato
e rapporti contrattuali di filiera, in La sostenibiliti in agricoltura e la riforma della PAC, S.
Masini-V. Rubino (eds), Bari, 2021, p. 91 {f.
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which affects the value of the exchange*.

Indeed, the significant imbalance in bargaining power between
farmers and buyers is answered in the instruments listed above, mainly
by the (voluntary) establishment of groups of farmers in the form of
producer organizations (PO). Indeed POs are theoretically more incisive
in negotiations; however they may not, always be found to be adequate
or sufficient, in any context, to determine the proper functioning of the
agrifood supply chain.

Therefore, firstly in milk sector emerged the need for a European-based
regulation of the functions assigned to the players involved in the supply
chain, as well as the framework of contractual relations and supply contracts.

The reason that guided this path was both the need to ensure the
functioning of the agricultural supply, as well to guarantee a uniform
framework of supply chain relations in the interest of farmers, with the
final goal to obtain a fair return from the supply of agricultural products.

All these aspects are grounded on the fundamental objectives enshrined
in the Treaty, related to the need to preserve agricultural activities in the
whole territory of the European Union; moreover they reappear in the
farm to fork strategy outlined by the Commission in 2020 based on the
establishment of «sustainable food systems».

As discussed over, such interventions are decisive in ensuring an
adequate income for agricultural producers, in the light of the objectives
of the CAP, defined by Art. 39 TFEU and unchanged in their enunciation
since the wording of the 1957 Treaty of Rome, insofar as they aim — in
the context updated to the post-2020 reform — to ensure a fair standard
of living for the agricultural population, linked to increase in agricultural
productivity.

It is, moreover, a perspective that increasingly tends to highlight the
competitiveness of agricultural enterprises as economic players active in
market dynamics, precisely because they are linked to the regulation of the
supply chain, as outlined in the Common Market Organization.

After all, the objective laid down by Art. 39, «to ensure a fair standard
of living for agricultural producers», can be broadly interpreted, referring

* About the opportunities and limits of the new trend, inaugurated by EU law on
negotiations carried out by producer groups consult A. JANNARELLI, Lussociazionismo
dei produttori agricoli e il tabir dei prezzi agricoli nella disciplina europea della concorrenza.
Considerazioni critiche sul reg. n. 261 del 2012 in materia di latte e prodotti lattiero caseari, in
Riv. Dir. Agr., in particular p. 191 ff. See also: I. CANFORA, Raggiungere un equilibrio nella
filiera agroalimentare. Strumenti di governo del mercato e regole contrattuali, in Cibo e diritto.
Una prospettiva comparata, V. Zeno Zencovich-L. Scaffardi (eds), vol. 1, Roma, p. 237 ff.
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to the whole context in which agricultural production activities are located:
for the aspects here discussed, it undoubtedly affects the supply chain as the
place where contractual relations for the supply of agricultural products,
but also the territorial sphere in which agricultural enterprises themselves
are located. This perspective emerges significantly in the legislative drafting
of the Directive 2019/633 on unfair trading practices in the agricultural
and food supply chain, that represents the last act among the regulatory
instruments related to the CAP 2014-20.

Furthermore, the distorting effect of unfair behavior of processing and
distribution agribusiness operators in the supply chain, causing detriment
in particular to agricultural producers, has long been reported. In this
regard it is not surprisingly that a EU Commission study summarized
the development perspective of agriculture outlining the need to increase
aggregations between producers as well as to correct distortions in the
supply chain, with regard to the different stages of supply®.

The regulatory framework arising from the adoption of the CAP 2014-
20, definitively increased the role of producers organized into groups as an
integral part of the agrifood system, as proactive part of its regulative frame-
work. Indeed, producers organizations as subjects empowered with the
functioning of supply relationships governance, as far as groups of producers
enhancing quality products, have been progressively assigned functions of
governance of the system of supply chain relations. At the same time, new
special competition rules have been defined, aimed at strengthening the
bargaining power of the recognized organizations of agricultural producers’.

Indeed, the role of producer organizations is focused primarily on
the purpose of increasing supply concentration functions and price bar-
gaining; but also on the related goal to define rules of conduct that affect
profiles not exclusively related to the mere supply of goods on the market:
this other goal, not secondary in the functioning of the market, complete
the role given to the producers organizations in the agrifood system, since
it can contribute to improve the value of products and the internal orga-
nization of groups of farmers, with the effect to improve the efficiency and

> To recap the political framework about the adoption of the Directive, read P. DE
Castro, La direttiva UE contro le pratiche commerciali sleali nel settore agroalimentare.
Cosa cambia per le imprese e i consumatori italiani, Bruxelles, European Parliament, 2019.

6 Agricultural Markets Task Force Improving market outcomes. Enhancing the position of
Jarmers in the supply chain, European Commission, November 2016.

7 See Art. 152 of Regulation 1308/2013, as amended by Regulation 2017/2393, as
discussed in I. CANFORA, Organizzazione dei produttori agricoli, in Digesto, priv. Civ. agg.
XI, 2018, p. 355.
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making them more competitive.

In this framework, the provision of interbranch organizations, as the
conjunction ring between the recognized organizations of agricultural pro-
ducers and the organizations of processors and/or distributors is designed
to contribute to the achievement of objectives of the functioning of the
supply chain, among which are highlighted, according to the amendments
of Regulation 2021/2117, also the initiatives related to sustainability,
becoming a justifying cause of the special discipline on competition (Art.
210bis Regulation 1308/13, introduced by Regulation 2021/2117).

Overall, the abovementioned market instruments represent the ordinary
set of rules aimed at the governance of the supply chain, in accordance with
CAP 2014-20 (and currently with CAP 2023-27), based on the role of

business operators and on a new framework of contractual relations®.

3. The role of Producer Organizations in agricultural sector

The organizations of agricultural producers (POs), subjects whose
constitution is entrusted to the voluntary choice of aggregation by
agricultural producers belonging to the same production sector, in a
specific geographical area, play an important role in regulating the agri-
food market, which can affect in the sense of strengthening the bargaining
power in the formation of the price with the buyer, a processing or
distribution company (Reg. 1308/13, Art. 152 ss). These are in particular
the functions related to the marketing of products and the placing of
production on the market, ranging from production planning, to the
optimization of production costs, to the concentration of supply up to the
possibility of negotiating contracts for the offer of agricultural products.
Carrying out contractual negotiations on behalf of the members represents
one of the key functions of the POs. It is not a binding condition for
recognition — except for certain sectors (dairy, fruit and vegetables and
oil and table olives) in which the concentration of supply is considered
strategic. In any case, for all POs that undertake to place the products of
the members on the market, the European legislation provides for some
significant advantages in terms of the applicable legal rules, related to
the exemption from the application of the competition rules, an essential

8 1. CaNFORA, Rapporti tra imprese e ripartizione del valore nella filiera agroalimentare, in
Riv. Dir Alimentare, 2022.
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perspective for strengthening the role of POs as intermediaries in the agri-
food chain. In fact, the POs recognized «by way of derogation from Article
101 par. 1 TFEU» can legitimately «plan production, optimize production
costs, place on the market and negotiate contracts concerning the offer of
agricultural products, on behalf of the members»®. The negotiation activity
includes the definition of the sale price of the agricultural production of
the members: circumscribing its contents and methods significantly affects
the application of the general competition rules, without prejudice to the
rule according to which the agreements cannot have the effect of applying
identical prices (Art. 209, par. 2 Regulation 1308/13).

Moreover, depending on the sectors and types of market, and also
in relation to individual national experiences, the role of groups is an
important, although not decisive, tool for responding to the imbalance
of power in negotiations on the formation of the sale price of products.
In fact, the possibility to establish recognized groups is left to private
autonomy, albeit encouraged by incentive legislation. So, we can expect,
in the future, a wider use of such legal schemes even in Member States or
regional areas less interested in their implementation until now!".

4. Contractual schemes for the sale of agricultural products and price formation

Another regulatory instrument aimed at improving the functioning of
the agri-food chain, introduced by the CAP reform 2014-20, is represented
by the provision of a uniform regulation, at European level, of contracts for
the first sale of agricultural products, as per Art. 168 of reg. (EU) 1308/13.

Indeed, the legislative choice to apply a binding contractual framework

? Art. 152, par. 1 bis Regulation (EU) 1308/13.

' On which see the interpretative position of the Court of Justice in the judgment of 14
November 2017, case C-671/15. On this point, cf. A. JANNARELLL, Dal caso “indivia” al
regolamento omnibus, Dir agroalim. 2018, p. 115 ff. An amendment or the declaration of
nullity of agreements entered into by POs (if a violation of the competition rules is ascer-
tained, in contrast with the objectives of agricultural policies) will produce effects only after
notification to the companies, without prejudice to the effects already produced. Refer to L.
CANFORA, La cessione dei prodotti tramite le organizzazioni di produttori, in Trattato di diritto
alimentare italiano e dell Unione Furopea, P. Borghi-1. Canfora-A. Di Lauro-L. Russo (eds),
Milano, 2021, p 147; I. CANFORA, Organizzazione dei produttori agricoli, in Digesto, priv.
Civ. agg. X1, 2018, p. 355 ft.

11 As discussed in: I. CaNFORA, La PAC 2023-2027: un nouvel équilibre dans les relations
contractuelles au sein de la filiére agroalimentaire, in Revue de droit rural, 312003, dossier 17.
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in all member countries has remained incomplete, for a number of
reasons'2.

In this regard, a consideration must be made. The rules that affect
contractual transparency, in a situation where the imbalance between
parties does not depend on the simple information gap on the conditions
of the contractual structure, as happens for consumer contracts, have
limited effects in themselves. In fact, the imbalance in the agri-food chain
concerns the different power between the parties, mainly concerning the
ability to support negotiations that lead to an adequate economic result,
as regards the conditions of the supply contract and the profitability of the
sale price.

Therefore, in the absence of provisions that actually affect the formation
of prices, an issue to which we will return shortly, provisions of a formal
nature, which guarantee the transparency of the contractual content, do
not appear to be decisive for the underlying issue highlighted above?s.

That said, the weakness of the initial regulatory framework should
also be considered: the introduction of a uniform contractual scheme for
all contracts for the sale of agricultural products was originally left to the
choice of Member States; the obligation to standardize the content of the
national legislative framework to the provisions of the European regulation
occurred in the event that the State had chosen to regulate contracts
for the first sale of agricultural products within the national territory.
Subsequently, as a result of the 2017 CAP mid-term review, the provision
was corrected by introducing the possibility, for individual agricultural
producers or producer organizations, to directly enforce the obligation
of form and content provided for by Article 168 of the Regulation (EU)
1308/13.

A step forward, in terms of effectiveness with respect to the need to
intervene on the balance of value in the agri-food chain, was recently taken
with a new amendment to the provision, provided for by Regulation (EU)
2021/2117. The regulation intervenes, albeit with caution, on the methods
of forming the price and determining indicators that make the value
corresponding to what can be expected from a transfer contract that meets
parameters of fair remuneration for agricultural producers.

In fact, the latest version of the standard now provides that the price

12 Refer to I. CANFORA, Raggiungere un equilibrio nella filiera agroalimentare. Strumenti
di governo del mercato e regole contrattuali, in Cibo e diritto. Una prospettiva comparata, V.
Zeno Zencovich-L. Scaffardi (eds), vol. 1, Roma, p. 237.

13 On this topic, see L. COSTANTINO, La problematica dei prezzi dei prodotti agricoli:
strumenti normativi tra antichi problemi e nuove crisi, in Riv. Dir. agrario, 2020, p. 783 ff.
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(resulting from the written supply contract) is alternatively: fixed and
established in the contract and / or «calculated by combining various
factors established in the contract, which may include objective indicators,
which can be based on prices and relevant production and market costs,
as well as indices and methods of calculating the final price, which
are easily accessible and understandable and which reflect changes in
market conditions, quantities delivered and the quality or composition
of agricultural products delivered: such indicators can be based on relevant
prices and production and market costs; to this end, the Member States may
establish the indicators, according to objective criteria and based on studies
concerning production and the food chain; the contracting parties are free
to refer to such indicators or to any other indicator they deem relevant»
(emphasis added).

The provision reaffirms the principle of freedom in the formation
of the price, specifying that it is the faculty of the parties to use or not
indicators in the formation of the price and the choice of which of them
to use in the transaction; just as it provides for an option — and not
an obligation — for the Member States to set such indicators, with the
consequence that the application of these parameters is left to a choice of
internal legislative policy.

Having said that, the introduction of this provision may represent
an opportunity to intervene in correcting imbalances in the distribution
of value along the supply chain, not only in the interest of equitable
remuneration of agricultural producers, but also in the perspective of
intervening on critical factors, for example through the valorization of
the costs linked to wages and duly declared work. In this regard, the link
between low remuneration of the price of agricultural products and the
risk of increasing illegality in employment relationships in agriculture,
as highlighted most recently in the Italian National Plan against work
exploitation and gang-master system (2020-2022)'4, can be mentioned.

5. Regulatory action to ban unfair commercial practices

The regulatory framework for business relationships in the agri-

4 Cfr. 1. CANFORA-V. LECCESE, Lavoro irregolare ¢ agricoltura. Il Piano triennale per il
contrasto allo sfruttamento lavorativo, tra diritto nazionale e regole di mercato nella nuova

PAC, in Dir. agroalim., 2021, p. 39 ff.
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food sector, defined by European regulations through the instruments
for the functioning of the common organization of the market, finds
its completion with the Directive on unfair trading practices in the
agricultural and food supply chain, no. 2019/633, implemented by Italy
through Legislative Decree 8 November 2021, no. 198, issued on the basis
of the criteria defined by Art. 7 of the law delegation 22 April 2021, no. 53.

Indeed, if we take into account the need to intervene on the balance
of relations in the supply chain — especially in a regulatory framework in
which private economic actors play a decisive role in the governance of the
market — the simple attention given to instruments aimed at strengthening,
through the establishment of groups and the contractual rules mentioned
above, the first segment of relations in the agri-food chain (agricultural
enterprises-first buyer) may be insufficient on its own to correct distortions
of downstream economic operators, such as large-scale organized retailers,
which have a much greater economic and contractual power than even
producers associations.

Price decisions are generally made by large retailers, not only regarding
the price fixing to the consumer, but also regarding the price of the supply
of goods. The discounts on consumer prices end up being «discharged» on
economic operators who do not have the ability to impose themselves in
bargaining; firstly on agricultural enterprises, as a result of organizational
decisions in the relationships of the supply chain that are beyond
their control, as well as small and medium-sized enterprises processing
agricultural products, which are included in Directive no. 2019/633,
which covers the whole context of business relations in the agri-food sector.

Directive no. 2019/633 intervened, in fact, to establish balancing rules
in the market for the agri-food chain as a whole, with the aim of hitting
the distortions that mainly affect agricultural producers: it is stated in
recital 10 that «The protection provided by this Directive should benefit
agricultural producers and natural or legal persons that supply agricultural
and food products, including producer organizations, whether recognized
or not, and associations of producer organizations, whether recognized or
not, subject to their relative bargaining power». From the list of subjects
representing the agricultural part (including the POs themselves, which
up to now we have seen as the main response of European law in order
to ensure a balance in the negotiations for the supply of agricultural raw
materials), it therefore appears that the level of distortions that may occur
in the agri-food chain, because of the presence of subjects with bargaining
power such as to impose unfair conditions on economic operators upstream
of agri-food production, is able to neutralize even the «ordinary» tools
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introduced and implemented by Regulation no. 2013/1308 over the years.

The Directive provides for a minimum list of prohibited practices
to be transposed into the laws of the Member States, some of which are
still prohibited (such as: payment beyond the terms of the law, abrupt
cancellations of orders, unilateral changes to the terms of the agreement,
request for payments for services not related to the sale, attribution of
payments for loss of products, etc.), other prohibited if they have not been
the subject of negotiations between the parties (see Art. 3 of the Directive).

Since this is a minimal corrective action, Member States have been
allowed to intervene in their national legislation and to introduce further
cases to be prohibited ex lege.

This choice, although it may appear to be a desire not to impose
excessive restrictions on competition, is undoubtedly an important element
in the context we are examining. In fact, in addition to the list of expressly
prohibited practices, the Directive provides for a uniform system of
reaction to unfair practices, which requires, for example, the definition of a
law enforcement authority at national level, as well as the protection of the
complainant’s confidentiality, to avoid commercial retaliation by economic
operators sanctioned for violation of the rules.

In addition, in providing for the extension to further cases by the
Member States, if they are compatible with the rules relating to the
functioning of the internal market, Art. 9 par. 2 allows to prohibit at
national level specific unfair commercial practices that may be more or less
relevant depending on the market areas in the European Union.

Such a rule represents an important opportunity for States, which leads
them to identify specific situations in national markets and to adapt their
law enforcement tools to national reality, allowing stricter national rules
(provided they are compatible with the functioning of the internal market)
to be maintained or introduced.

If we look at the Italian experience, in fact, it is immediately evident that
the choice of the national legislator has been oriented towards adopting spe-
cific and additional provisions that have an immediate impact on the eco-
nomic balance in the sector, aimed at counteracting the dispersion of value
to the detriment of weaker companies in the chain of contractual relations.

In the Italian experience, as far as the case is concerned, if we examine
the text of the delegated law and the subsequent D. Lgs. no. 2021/198 that
has implemented it, the innovations introduced at national level are in fact
the prohibition of double-down auctions, the classification of sales below
production costs as an unfair commercial practice and the introduction of
specific rules on sales below cost in the food sector: cases corresponding to

86



THE «FAIR PRICE» IN AGRI-FOOD CHAIN

recurrent practices which had been denounced by several parties at national
level and which, not surprisingly, have a direct impact on price formation
and therefore on the distribution of value in the sector!s.

In particular, the definition, among unfair trading practices, of the sale
of agricultural and food products at prices below production costs — as
species of the genus of unfair practices consisting in imposing contractual
conditions that are excessively burdensome for the seller — refers, together,
to the need for a transparent determination of production costs, as well
as the identification, at national level of average production costs: aspect,
the latter, which in Italy is entrusted to ISMEA (“Istituto di Servizi per il
Mercato Agricolo Alimentare”) and which acts as a parameter in assessing
the violation of the prohibition'®.

In this regard, it is appropriate to stress the importance of these aspects
in the balance of contractual relations. Indeed, the consideration of
production costs related to the fair price is referred to both as a criterion
for determining the price clause at the stage of the negotiations, in the
aforementioned amendment of Art. 168 of Regulation no. 2013/1308
(directly applicable in our legal system), as well as an element useful to
qualify unfair conduct of business operators in the agrifood chain (for the
purpose of art 5 lett. b, Legs. Decree 2021/198).

As for the definition of the law enforcement authority, the choice to
concentrate in the Ipettorato centrale qualita repressione frodi (ICQRF)
of Ministero dellagricoltura, della sovranita alimentare e delle foreste all
the functions of intervention against unfair commercial practices in the
agricultural and food sector, as a designated law enforcement authority at
national level (Art. 8, D. Lgs. 2021/198) is reflected in the choice to carve
out a new space for the competition rules of the agri-food sector. This is in
line with the choice made by the European Union Directive, based on Art.
43 TFEUY, that outline the peculiarity of the functioning of agricultural

> For a more precise analysis of d.lgs. no. 2021/198, see 1. CaNFORA-V. LECCESE,
Pratiche sleali, equilibrio del valore e legalita dei rapporti di lavoro nella filiera agroalimen-
tare, in Dir. Lav. Rel. Ind., 2022, p. 135 ff.

161, CaNFORA-V. LECCESE, Pratiche sleali, equilibrio del valore e legaliti dei rapporti di lavoro
nella filiera agroalimentare, cit., p. 146. Regarding the relevance of the price determination
and the criteria for setting average production prices, following the first definition of ave-
rage production cost, in accordance to Art. 10-quater of . no. 2019/44, A. JANNARELLI,
Prezzi dei prodotti agricoli nei rapporti di filiera e rispetto dei costi medi di produzione tra
illusioni ottiche ed effettiva regolazione del mercato, in Riv. Dir. Agr, 2019, p. 559.

17 See F. ALBISINNI, La Direttiva (UE) 2019/633 tra PAC ¢ mercati, in Riv. Dir. Alim.
2021, p. 7
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and food markets, by adopting regulatory measures against unfair acts of
business operators affecting the entire agri-food sector.

6. Intervention on prices and market balance in the implementation of
Member States

The measures aimed at a fair distribution of value which affect
price formation do not therefore deny private autonomy in the free
determination of the content of the contract, so far as they are intended
to adapt the market balance or to correct abuses in terms of the economic
value of trade, in situations of structural inequality between the parties in
the contractual relations's.

Even before the entry into force of Directive no. 2019/633, this aspect
was also clarified by the Court of Justice with the judgment of 13 September
2019 that dealt with Lithuanian antitrust law, to protect farmers in price
formation. The Lithuanian national legislation introduced measures
aimed at modulating the setting of prices in the milk sector in order to
combat unfair practices by purchasers who imposed lower purchase prices
on farmers, unable to engage in effective negotiations in the supply of raw
milk, for reasons of size and also for the concrete difficulty of aggregating in
groups: in this situation, the price negotiation process did not appear to be
developing in the free play of competition, but was imposed by dominant
buyers who took advantage of the fragmentation of producers and product
characteristics, highly perishable, to impose excessively low purchase prices.
Indeed, as the Court of Justice states, the principle of free pricing applies
under conditions of effective competition; if, on the other hand, situations
of imbalance arise, Member States are also entitled to intervene by means
of provisions which may influence the functioning of the internal market,
provided that such measures are appropriate to ensure the objective and do

'8 See S. MasiNt, Labuso nella contrattazione di impresa nella filiera agroalimentare, in
Dir. Agroalimentare, 2019, p. 259 ff.; 1.CANFORA, Le pratiche commerciali sleali nella
filiera agroalimentare alla luce della giurisprudenza della Corte di Giustizia dell'UE, in Dir.
agroalimentare, 2023, p. 43.

Y EU Court of Justice, 13 November 2019, C-2/18, Lietuvos Respublikos Seimo.
Regarding the judgement, see the observations of S. PagriantiNi, Dal B2C al B2B:
una prima lettura della dir. (UE) 2019/633 tra diritto vigente e in fieri, in Nuove leggi civ.
comm., 2020, p. 220 L.
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not exceed what is necessary to achieve it.

Similarly, our Autorita Garante della Concorrenza e del Mercaro (ACGM),
in a case involving recurrent unfair practices in the milk market for the
production of Pecorino Romano cheese, also prohibited practices which
resulted in the payment of below-cost prices to agricultural producers. This
against a market contingency that evidenced an imbalance in the system of
the chain, with immediate repercussions on the profitability of prices, with
reference to the same coverage of production costs by farmers?'.

The imbalance in value may indeed depend on contingent situations,
as evidenced by the intervention on the crisis of national PDO production,
but also practices rooted in certain market segments.

It is clear, anyway, that circumstances which complement the criteria
of unfair practices are more easily identifiable and codifiable as prohibited
practices at a national level, with regard to the types of situations
encountered in market practice and which are brought about by economic
operators, situations that would be complex to identify and to regulate in
a uniform way at Union level.

Therefore, the real disruptive factor of Directive no. 2019/633 is given
by Art. 9, which provides for the adoption of stricter rules and a catalogue
of further prohibited practices to enhance the functions of the institutional
structures specifically identified in implementation of the Directive. This
provision, in the context of a dialogue between national experiences, could
lead to a gradual widening of cases, both at national and European level,
also in view of the transnational nature of trade in the agri-food markets.

20 Principle thus reaffirmed in the subsequent judgment of Court of Justice of the
European union, 11 March 2021, in Case C-400/19, European Commission/Hungary,
paragraphs 36 and 37: «In that regard, it should be noted at the outset that, although
the Commission does not allege infringement of a specific provision of Regulation No
1308/2013, but infringement of that regulation as a whole, the fact remains that, in
the absence of a pricing mechanism, the free formation of selling prices on the basis of
fair competition is a component of that regulation and constitutes the expression of the
principle of free movement of goods in conditions of effective competition (see, to that
effect, judgment of 13 November 2019, Lietuvos Respublikos Seimo nariy grupé, C-2/18,
EU:C:2019:962, paragraph 37 and the case-law cited). However, the establishment of
a CMO does not prevent the Member States from applying national rules intended to
attain an objective relating to the general interest other than those covered by that CMO,
even if those rules are likely to have an effect on the functioning of the common market
in the sector concerned, provided that those rules are appropriate for securing attain-
ment of the objective pursued and do not go beyond what is necessary for attaining that
objective (see, to that effect, judgment of 13 November 2019, Lictuvos Respublikos Seimo
nariy grupé, C-2/18, EU:C:2019:962, paragraphs 30 and 56, and the case-law cited)».

21 ACGM, AL21 — Prezzi del latte in Sardegna, Provvedimento n. 27805 of 12 June 2019.
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Nor is it to be assumed that such a rule would lose the unity of the
vision of the agri-food market.

As has been said, in fact, situations of market imbalance can come to
the attention of law enforcement authorities, in particular economic areas
evaluated at national level, within the framework outlined by Directive no.
633/2019. Moreover, the national importance of the market also emerges
in the provisions of Regulation no. 2013/1308 as amended by Regulation
no. 2021/2117, which recalls criteria for pricing in first-sale contracts based
on relevant production and market prices and costs, to be determined by
the Member States.

Proper price formation and value balance in the agri-food chain
therefore become the subject of a growing plurality of interventions, in the
future organization of the agri-food market: they are important aspects of
the public interest in the face of a structural imbalance, which threatens
to produce distortions both to the detriment of the weakest operators, and
ultimately of the operation of the production chain in its complexity, not
being able to renounce to a fair and sustainable organization of the agri-
food chain that requires the presence of productive agricultural enterprises
in the European territory.
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Bargaining power and unfair trading practices
in the agri-food chain

SummMaRry: 1. Introduction — 2. The so-called european «staggered mechanism»
and the presumption of bargaining power imbalance — 3. Objectively unfair
trading practices, unfair trading practices if not agreed upon and unfair trading
practices as imposed — 3.1. Objectively unfair trading practices — 3.2. Unfair
trading practices if not agreed upon — 3.3. Unfair trading practices as imposed —

4. Final remarks.

1. Introduction

The Directive (EU) 2019/633 of the European Parliament and of the
Council of 17 April 2019 on unfair trading practices in business-to-business
relationships in the agricultural and food supply chain (hereinafter referred
to as the ‘Dir. 2019/633’) is explicitly intended to «combating practices that
grossly deviate from good commercial conduct, that are contrary to good faith
and fair dealing and that are unilaterally imposed by one trading partner on
another» (art. 1, par. 1).

According to the EU legislators’ position, on the basis that «[w]ithin the
agricultural and food supply chain, significant imbalances in bargaining power
between suppliers and buyers of agricultural and food products are a common
occurrence» (recital n. 1), «[t]hose imbalances in bargaining power are likely to
lead to unfair trading practices when larger and more powerful trading parters
seek to impose certain practices or contractual arrangements which are to their
advantage in relation to a sales transaction» (recital n. 1). EU legislators intend
to combat such unfair business practices as these «are likely to have a negative
impact on the living standards of the agricultural community» (recital n. 1).

In basic terms, in order to safeguard and support the standard of living
of the agricultural community, Dir. 2019/633 prohibits those unfair trading
practices identified by the same directive and regarded to have as a genetic
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requirement a difference in bargaining power between the supplier (who is
presumed to have less bargaining power than his counterpart) and the buyer.

For the EU Legislators, the assumption of a discrepancy in bargaining
power between the supplier and the buyer is an essential element of an
unfair trading practice.

Indeed, recital 9 expressly states: « The number and size of operators vary
across the different stages of the agricultural and food supply chain. Differences in
bargaining power, which correspond to the economic dependence of the supplier
on the buyer, are likely to lead to larger operators imposing unfair trading practices
on smaller operators. A dynamic approach, which is based on the relative size
of the supplier and the buyer in terms of annual turnover, should provide better
protection against unfair trading practices for those operators who need it most.
Unfair trading practices are particularly harmful for small and medium-sized
enterprises (SMEs) in the agricultural and food supply chain. Enterprises larger
than SMEs but with an annual turnover not exceeding EUR 350 000 000
should also be protected against unfair trading practices to avoid the costs of
such practices being passed on to agricultural producers. The cascading effect on
agricultural producers appears to be particularly significant for enterprises with
an annual turnover of up to EUR 350 000 000. The protection of intermediary
suppliers of agricultural and food products, including processed products, can also
serve to avoid the diversion of trade away from agricultural producers and their
associations which produce processed products to non-protected suppliers».

From this assumption derives a European discipline that requires, as
an essential element for the application of the directive itself, a significant
difference in economic size between the seller and the buyer of the agri-
food product, which must be on the lower and upper ends of a given
yearly turnover threshold (2, 10, 50, 150, and 350 milions), introducing a
so-called «szaggered mechanismp.

By making use of the option to maintain or introduce national rules
stricter than the European rules, as allowed by Article 9 of the Directive,
in implementing the Directive into the Italian legal system, the Italian
legislator has decided to make no distinction and to apply the provision of
Legislative Decree 198/2021 to all commercial relations of the agri-food
supply chain, without requiring a different economic dimension between
seller and buyer and, presumably, a different negotiating power.

In light of the above, the purpose of this essay is to determine whether the
Italian legislator’s decision to eliminate the so-called «staggered mechanism»
renders irrelevant the different economic size and bargaining power of
the two parties in a commercial relationship, or whether the assessment
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of such profiles nevertheless finds a way to influence the application and
interpretation of the Italian implementing legislation, at least in certain
hypotheses.

Therefore, I will examine the so-called «staggered mechanism» outlined
in the European directive, including its characteristics and potential
limitations (par. 2); examine in detail the cases of unfair trading practices
contemplated by the Italian implementing regulation in order to identify,
where applicable, any general or specific reference that highlights — for
the purposes of the prohibition — the different economic dimensions and
bargaining power of the various parties in the commercial relationship (par.
3 et seq.); and provide some final remarks regarding a possible improved
Italian discipline interpretation (par. 4).

2. The so-called european «staggered mechanism» and the presumption of
bargaining power imbalance

Article 1, paragraph 2, of the Directive states the following in
determining the scope of the European directive based on the evaluations
outlined in Recital 9:

«This Directive applies to certain unfair trading practices which occur
in relation to sales of agricultural and food products by:

suppliers which have an annual turnover not exceeding EUR 2 000 000
to buyers which have an annual turnover of more than EUR 2 000 000;

suppliers which have an annual turnover of more than EUR 2 000 000
and not exceeding EUR 10 000 000 to buyers which have an annual
turnover of more than EUR 10 000 000;

suppliers which have an annual turnover of more than EUR 10 000 000
and not exceeding EUR 50 000 000 to buyers which have an annual
turnover of more than EUR 50 000 000;

suppliers which have an annual turnover of more than EUR 50 000 000
and not exceeding EUR 150 000 000 to buyers which have an annual
turnover of more than EUR 150 000 000;

suppliers which have an annual turnover of more than EUR 150 000 000
and not exceeding EUR 350 000 000 to buyers which have an annual
turnover of more than EUR 350 000 000.

In a nutshell, a trading practice can be deemed unfair in accordance
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with the European directive only if the provider and customer demonstrate
a disparity in their respective turnovers. Specifically, given the turnover
stagger in which the supplier is placed (e.g., the second stagger provides
for a supplier’s turnover between EUR 2 million and EUR 10 million), the
buyer’s turnover must exceed the upper limit of the supplier’s stagger (i.e.,
EUR 10 million in the example) in order to apply the directive.

According to the apparent reasoning of the European legislator, recital
14" establishes that the aforementioned gap in revenues is regarded as
adequate proof of different and substantial negotiating power.

However, it should be noted that the directive’s «szaggered mechanism»
appears to be unduly rigid, mechanical, and not always adapted to fulfilling
the directive’s objective of targeting commercial relationships in which
significant differences in bargaining power may lead to abuse.

First, the mechanism is designed so that the closer the supplier’s and
buyer’s turnovers are, the less (assuming the turnover equals bargaining
power equation is valid) the application of the directive is consistent with the
stated objective, resulting in the Directive’s application when the «economic
size» of the two parties to the commercial relationship is nearly identical or
very close. I will just present one example: the Directive applies even if the
supplier has a turnover of 9.999.000,00 euros and the buyer has a turnover
of 10.000.001,00 euros. In these instances, it is evident that the turnover
cannot be used as a trustworthy indicator (the EU legislators use — Whereas
14 — the term «suitable approximation») of a different negotiating power.

Second, the mechanism does not appear to be less stringent when it
eliminates the application of the Directive if the supplier and buyer are
in the same staggered but have significantly different annual turnover. Let
me give you another example: the directive does not apply if the supplier’s
turnover is 150 million euros plus 1,00 euro and the buyer’s turnover is euros
349.999.999,00. Contrary to the apparent intent of the EU legislators, in
this instance a difference of 200 million euros would not be considered to
indicate a considerable disparity in negotiation power.

Consequently, as a preliminary conclusion, I share the concerns over the

! Recital n. 14 states: « This Directive should apply to the business conduct of larger operators
towards operators who have less bargaining power. A suitable approximation for relative bar-
gaining power is the annual turnover of the different operators. While being an approxima-
tion, this criterion gives operators predictability concerning their rights and obligations under
this Directive. An upper limit should prevent protection from being afforded to operators who
are not vulnerable or are significantly less vulnerable than their smaller partners or compet-
itors. Therefore, this Directive establishes turnover-based categories of operators according to
which protection is affordedy.
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aforementioned «staggered mechanism» established by the EU legislators, as
well as the relief that it has not been applied in Italian law, due in part to my
personal aversion to mechanistic and merely algebraic legal solutions, which
do not allow the legal rule (7us positum) to adapt to the concrete reality of the
facts (properly subsumed and within the limits granted by the legal system)
and to be implemented taking into account features that are typically
ambiguous and cannot be framed in precise mathematical terms. The
measuring of turnover (and the mere comparison of numerical data) for the
purpose of opposing the (potential) illegal prevarication of one entrepreneur
over another is, in my opinion, a striking indication of the death of the legal
rule’s vital capacity to adapt (in order to be correctly applied in accordance
with its underlying rationale) to the particular case.

3. Objectively unfair trading practices, unfair trading practices if not agreed
upon and unfair trading practices as imposed

Legislative Decree 198 of 2021 (which implemented Dir. 2019/633 in
Italy) states that it lays down provisions for regulating business relationships
and combating unfair trading practices between buyers and suppliers of
agricultural and food products, defining the prohibited trading practices
as contrary to good faith and fair dealing and unilaterally imposed by one
trading partner on another, rationalising and strengthening the existing legal
framework towards greater protection of suppliers and operators active in
the agricultural and food supply chain in relation to the aforementioned
practices (Art. 1, par. 1)2

The trading practices listed in Articles 3 (Principles and essential
elements of sales contracts), 4 (Unfair trading practices), and 5 (Other
unfair trading practices) are therefore prohibited under Legislative Decree
198 of 2021 if they a) violate the principles of good faith and fair dealing
and b) are unilaterally imposed by a contracting party on its counterparty.

Leaving aside the question of whether the lists and cases referenced

% The Iralian original text is the following one: «// presente decreto reca disposizioni per la
disciplina delle relazioni commerciali e per il contrasto delle pratiche commerciali sleali nelle
relazioni tra acquirenti e fornitori di prodotti agricoli ed alimentari, definendo le pratiche
commerciali vietate in quanto contrarie ai principi di buona fede e correttezza ed imposte
unilateralmente da un contraente alla sua controparte, ragionalizzando e rafforzando il qua-
dro giuridico vigente nella direzione della maggiore tutela dei fornitori e degli operatori della
filiera agricola e alimentare rispetto alle suddette pratiche».
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in Articles 3 to 5 of Legislative Decree 198/2021 are exhaustive or not, it
must be assumed that the lists and cases referenced in the aforementioned
articles of the Italian legislative decree have been identified to facilitate
interpretation by providing a number of predefined cases in which the
trading practice may be regarded as contrary to good faith and fair dealing
(nonetheless, some of these cases are so «open» that the interpreter must
examine them from the standpoint of breach of good faith and fair dealing).

Beyond the objective content of the unfair trading practice (which
is fairly well defined by the Italian legislature), the question remains as
to whether the trading practices affected by unfairness and, therefore,
prohibited and sanctioned, must also be characterized by a specific genetic
mode, i.e. the unilateral imposition of one party on the other or, at the very
least, the ability of one party to (unilaterally’) impose itself on the other

To address this question, it is necessary to analyse and understand the
relationship that our legislator intended to establish between Article 1 of
Legislative Decree 198/2021, which defines prohibited trading practices
as those «unilaterally imposed by a contracting party on its counterparty», and
Articles 4 and 5 (although, sound reasons can suggest that the evaluation
should also include Article 3), which provide lists of prohibited trading
practices without reference to one party’s ability to impose itself on the other.
In other words, one wonders whether the imposition of the unfair trading
practice (which frequently takes the form of a specific contractual phrase or
a specific action in the performance of the contract) is a prerequisite for the
application of the Articles 4 and 5 lists; thus, before any of the practices on
the aforementioned lists could be deemed unfair and prohibited, it would
be essential to examine and identify the presence of this prerequisite.

In this regard, whereas with regard to the repealed Article 62 of
the Decree-Law of 24 January 2012, regulating the matter before the
implementation of the Dir. 2019/633, the position of the legislator and the
supervisory authority was clear in requiring greater commercial strength,
Legislative Decree 198/2021 is silent, so it is up to the interpreter to
determine the relationship between Article 1’s general requirements and the
listings in Articles 4 and 5.

To comprehend their core and rationale, I deem it necessary to analyse
in depth the numerous cases of unfair trading practices identified by
Italian law.

3 T employ the adverb «unilaterally» one last time since I believe the imposition can only
be unilateral and, therefore, the Italian legislator’s use of the adverb seems unnecessary.
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3.1. Objectively unfair trading practices

As previously mentioned, despite the language provisions of Article
1, Legislative Decree 198/2021 identifies and deems unlawful a number
of unfair trading practices from a purely objective standpoint, without
permitting an evaluation of the negotiating power relationship between the
parties and without any agreement from the parties establishing the legality
of such practices.

First, according to Article 3 of Legislative Decree 198/2021, the oral
conclusion of sales agreements, the absence of a written agreement prior to
the transfer of products, the omission of key terms in the sales contract, and
the duration of sales contracts lasting less than one year are unquestionably
unlawful.

Second, any objectively specified and identified trading practices
referred to in Paragraph 1 of Article 4 of Legislative Decree 198/2021(such
as inability to meet specified payment deadlines or certain conducts typically
attributed to the agri-food products purchaser), for which the legislator does
not appear to require a specific strength-weakness relationship between the
parties, must be considered unlawful (and sanctioned).

Certain trading practices objectively identified in Article 5 of Legislative
Decree 198/2021 are prohibited (and sanctioned) as well. Specifically, these
are the practices mentioned under a, b (with particular reference to the sale
of agricultural and food products below production costs), ¢, j, and k. In
each of these instances, the restriction appears to exist on the basis of the
business practice’s sheer occurrence.

Article 5 of Legislative Decree 198/2021 also prohibits other trading
practices that may only be objectively determined, albeit with less
clear interpretative and applicability boundaries. I am referring to the
prohibition of:

a) applying objectively dissimilar conditions to identical services

(sub-paragraph e), Article 5 of Legislative Decree 198/2021);

b) conditioning the conclusion and execution of contracts as well as
the regularity of commercial relations to the performance of con-
tractors that, by their nature and according to commercial usage,
have no connection to the subject matter of each other (sub-para-

graph f), Article 5 of Legislative Decree 198/2021);

c) obtaining unilateral advantages that are not warranted by the na-
ture or content of the commercial relationships (sub-paragraph g),
Article 5 of Legislative Decree 198/2021).
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Since it is evident that, with respect to the aforementioned collection
of practices, no consideration is given to whether or not one party imposed
the practice on the other (without regard to the parties’ potential differences
in negotiating power), it is reasonable to assume that all of these practices
share the legislator’s prior and conclusive (irreversible) view that they violate
the norms of (objective) good faith and fairness that the law imposes
as a prerequisite for the formation of a contractual relationship and its
performance.

The mechanics of the legislative stigma with which such business
practices are definitely and irretrievably branded renders them of little
consequence with respect to the analysis of the rationale behind the
prohibition as it exists in the Italian legal system.

3.2. Unfair trading practices if not agreed upon

From the perspective of comprehending the rationale behind the
prohibition of certain trading practices, it is more interesting to consider
those trading practices in which the agreement between supplier and pur-
chaser renders valid certain conducts that the legislator would otherwise
deem unfair.

In fact, in addition to objectively unfair practices mentioned in the
Directive (Article 3, paragraph 2), the Legislative Decree 198/2021 also
identifies certain trading practices whose validity is «saved» by the parties’
agreement despite being abstractly unfair. These are the trading practices
described in Article 4(4) that, if previously agreed upon by the supplier and
customer in clear and unambiguous terms, cannot be considered unfair and
are therefore neither prohibited or sanctioned.

Regarding these practices, the Italian legislator (as well as the European
legislators) accords significance to the parties common will, which is
formalized in the agreement, and retrieves one of the two profiles that,
according to Article 1 of Legislative Decree 198/2021, represent unfair
trading practices: the imposition of the trading practice. Indeed, the parties’
agreement must be construed in a substantial and not only formal meaning.
Moreover, upon closer analysis, given that all of these practices involve a
request by the buyer and an adherence by the supplier (which may suffer a
greater financial burden as a result of the practice he agrees to), the mutual
agreement between the parties finally results in the supplier’s ability to make
the practice fair or unfair based on its voluntary and unquestionable assent.

Now, as a reasonable supplier would not agree to a trading practice
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that (when evaluated individually) would amount to nothing more than a
financial burden for him, a supplier-buyer agreement regarding such prac-
tices could only be reached if the buyer proposes a contractual condition to
the supplier (e.g. a higher price, a larger commitment to purchase, etc.) that
guarantees the supplier to be fully compensated (at least in theory) for the
additional economic burden that he/she will have to bear.

There is, of course, the possibility that a particularly powerful buyer (in
terms of bargaining power) could effectively compel the supplier to give
his/her consent; for instance, by convincing the supplier that any future
(or other) commercial relationship with the buyer (who may be a buyer of
paramount importance to the supplier, verging on indispensability for the
supplier’s company survival) would be severed if the unwanted condition is
not accepted.

Nevertheless, in my opinion, even in the aforementioned instance (in
accordance with the general principles of the law), the burden of proving the
imposition of an unfair trading practice will always rest with the supplier,
in conformity with the customary principles and procedures of evidence.
In this regard, given that the Italian legislator did not want to replicate the
European «staggered mechanismy» that emphasized the different economic
power of the parties, it seems illogical to assert that a buyer’s strong bargain-
ing power would automatically lead to the imposition of the trading prac-
tice. In other words, a reversal of the burden of proof appears inadmissible
in the case of a trading practice that has been previously defined in writing
using clear and unambiguous terms; the party claiming its consent was
coerced must demonstrate the form and manner of the compulsion that led
to the imposition of the practice.

3.3. Unfair trading practices as imposed

A third category of prohibited trading practices can be enucleated by
examining the hypotheses in which the Italian legislature, by expanding
the number of unfair trading practices considered by the Directive,
demands an extra criterion regarding the relationship between the supplier
and buyer of agri-food products to determine unfairness: the imposition
of the practice (i.e., of the contractual clause) by one party on the other
party.

In particular, Article 5 of Legislative Decree 198/2021 provides that:

a) in one instance (letter b), the imposition should be to the seller/

supplier’s detriment;
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b) in other instances (letters m, n, o, and p), the imposition should
be to the purchaser’s detriment;

c) in three instances (letters d, i, and 1), the imposition may be equal-
ly detrimental to the supplier or the buyer.

In these instances, since the unilateral imposition of the trading prac-
tice is a defining characteristic of the trading practice’s unfairness (conse-
quently, if there were no imposition, the trading practice would not be
unfair), the precise content of this characteristic must be defined.

According to one of the most popular Italian dictionaries, the verb
‘impose’ means to rule or to command, by virtue of a legal or moral
authority or an acquired position of strength, sometimes with a more or
less explicit sense of constraint or overwhelming*.

Therefore, imposition requires a dominant position of one contracting
party over the other. In other words, imposition requires that one party
has a status (in the sense of a de facto condition) that enables such party
to impose its will on the weaker party in the event of a conflict (i.e., when
a party does not freely agree to a particular contractual provision or busi-
ness partnership stipulation), leaving the weaker party with the following
options: accept the proposed contractual condition or be forced to reject
the contract and the commercial relationship.

The ‘de facto condition’ that places one party in a ‘position of strength’
or a specific ‘position of weakness’ relative to the other party is variable
and oscillates between two extremes that must be evaluated in light of
precise and particular circumstances.

At one extreme is the inevitable necessity for one party (the ‘weaker
party’) to establish a certain contractual and commercial relationship that
enables it to attain (otherwise unattainable) objectives. In the context of
the agri-food chain, for example, the producer of fruit and vegetable food
must sell his harvest before it spoils and becomes unsellable, resulting
in the irretrievable loss of economic resources employed to generate the
harvest. In a similar fashion, it is essential for the operator in the chain to
stock those «must-have» food products in the store, as they are essential to
the spending of virtually every consumer. Otherwise, the consumer will
immediately turn to a competing operator, resulting in the progressive loss
of customers and the eventual closure of the business.

* G. Devoro, G.C. O, 1l digionario della lingua italiana, ed. 2000-2001, Firenze,
2000, p. 997. The Italian definition in the dictionary is the following one: «prescrivere o
comandare, in virti, di un'autorita giuridica o morale o di un'acquisita posizione di forza [.. ]
talvolta con un senso piss 0 meno esplicito di costrizione o sopraffazione».
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At the opposite extreme is the party’s lack of need to enter into a par-
ticular and specific contractual and commercial relationship in order to
achieve its objectives, which it may do through other alternative contrac-
tual and commercial relationships. Continuing with the examples from
the preceding paragraph, such is the situation for the producer of fruit
and vegetable food who has many and differentiated options for selling
his products, allowing him to theoretically pick between several purchas-
ers based on the contractual and economic connection that best suits his
preferences (economic and contractual in general); similarly, the purchaser
of fruit and vegetable foods has the capacity to select from a number of
producers of his preferred food, all of whom are theoretically willing to
offer him their products.

In most cases the relationship between the supplier and the buyer (and
their conflicting interests and needs) will fall somewhere between the two
extremes described above. Thus, a concrete and careful analysis is required
to determine which of the two parties has the real and effective power to
impose itself on the other and to «wrest» acceptance of the trading practice
(of the contractual clause) that is in theory unfair to the other party.

Regarding the first profile, I believe that the assessment of the bar-
gaining power relationship (and, consequently, the ability of one party
to impose itself) cannot be reduced to a simple numerical comparison of
the two parties’ respective turnovers. Rather, as previously indicated, it
will be important to determine globally (and not mechanically) which of
the supplier and the buyer has the greatest need and urgency to enter the
commercial partnership in order to sell or acquire the agri-food products,
leaving him unable to negotiate and ultimately unable to reject the con-
tractual clause as presented by the other party.

Regarding the second profile, it should not be forgotten that a clause
that objectively falls under the unfair trading practice at issue here (e.g.,
an apparently unjustifiably onerous contractual condition, theoretically
prohibited under Article 5(d) of Legislative Decree 198/2021) may not
have been imposed, but properly signify the mere concession of one party
to the other in exchange for another contractual condition favourable to
the former, which thus achieves the perfect contractual balance.
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4. Final remarks

Despite what is stated in the provision governing the scope of applica-
tion of Legislative Decree 198/2021 (the imposition of the unfair trading
practice or, at the very least, the capacity of one party to impose itself on
the other), the Italian law creates a split in the fight against unfair trading
practices, in my opinion and in light of the direction the actual applica-
tion of the rule appears to be taking.

The mentioned split occurs between trading practices that can be
defined as «objectively unfair» and trading practices that can be defined as
«subjectively unfair.

Former practices are prohibited regardless of the relative negotiating
power of the parties and, hence, regardless of the imposition of terms or
manner of the commercial partnership by one party on the other (see
paragraph 3.1). The second category of unfair business practices are
those in which one party (due to its dominant negotiation position and
overwhelming bargaining power) imposes itself on the other party (see
paragraph 3.3) compelling this party to accept undesirable clauses and/or
modalities of the contractual relationship. I believe this second category
should also include those trading practices whose possible unfairness is
neutralized by the parties” agreement (see paragraph 3.2).

According to this reconstruction, therefore the interpretation that the
unilateral imposition is not a ‘constitutive fact’ (but rather an ‘impeditive
fact’) of the unfair trading practice has to be rejected; also rejecting the
conclusion that the burden of proving that any unfair commercial practice
has not been imposed would definitively be on the buyers. Actually, if this
interpretation can be accepted respect to the practices I have identified as
«objectively unfair, it appears to lack sufficient grounds with respect to
«subjectively unfair» practices. Indeed such interpretation disregards the
Italian regulation’s textual data and the rationale of the European and
implementing Italian regulation. Regarding these latter practices, in my

> According to an Italian scholar (S. Pagliantini, Lattuazione della direttiva 2019/633/UE
e la toolbox del civilista, in NLCC, 2/2022, 397-398) «scartata la dﬁrenza dez’ﬁzﬁumﬂ
[... n]elleconomia dell art. 1, insomma, la dipendenza economica dell'impresa vessata, eletta
a fatto costitutivo, nellart. 9 L. n. 192/98, non ¢ un co-elemento di applicabiliti per la
ragione che l'impresa subalterna é tutelata quantunque non versi in un difetto di alternative
economiche soddisfacenti [...] il d.lgs. n. 198/21 non fa quindi dell’imposizione unilaterale
un fatto costitutivo bensi impeditivo, con il risultato che ¢ la GDO ad avere l'onere di fornire
la prova che il venditore, o per la quantita dei prodotti forniti o per il suo potere economico,
era nella condizione di negoziare e di ottenere la soppressione delle clausole inigue.
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opinion the party asserting the unfairness of the trading practice must
continue to carry the burden of proving that it has been subjected to the
imposition by producing sufficient factual and/or legal evidence.
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Contractual governance in global food systems’

SummMary: 1. Introduction — 2. Transnational private governance: drivers and
trends — 3. Regulating and regulated actors in food governance by contract — 4.
Impact and consequences of food governance by contract from a comparative law
perspective — 5. Conclusions.

1. Introduction

Food law is becoming more and more a matter for private law experts.
In fact, it is increasingly being shaped by private and hybrid non-state
actors, thus making private law sources a fundamental component in this
sector!. Indeed, the vast number of food governance sources, which includes
standards, codes of conduct, criteria, guidelines, policies and rulebooks, has
reached such a level that it cannot be overlooked when studying compara-
tive and global food law.

These sources have proliferated primarily as a consequence of the glo-
balization of food chains. They are used by the entirety of downstream
supply chain businesses, are imposed on those operating at its beginning
(e.g. raw material producers), are characterized by a quality management
system approach via third party audits to certify conformity and, finally, are
communicated to consumers.

In this context, in order to enforce such pervasive standards governing
quality, safety, labor, and environmental practices, a fundamental role is
played by contracts, by which providers upstream the supply chain are

" This publication is part of the project NODES which has received funding from the
MUR - M4C2 1.5 of PNRR funded by the European Union - NextGenerationEU
(Grant agreement no. ECS00000036)

' B. Van DErR MEULEN, Private food law. The emergence of a concept, in B. Van Der
Meulen (ed), Private food law. Governing food chains through contract law, self-regulation,
private standards, audits and certification schemes, Wageningen Academic Publishers,
Wageningen, 2011, (pp. 29-50), p. 32.
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bound to comply with the terms and conditions imposed by large distribu-
tion corporations. Consequently, the food sector is more and more regulat-
ed through bargaining and mutual agreements between private actors than
through hierarchical structures of command and control; or, to put it more
simply, contracts have been gaining more and more importance in food
systems governance?.

This essay aims to examine this issue by focusing on the use of trans-
national commercial contracts as regulatory instruments in the global food
sector. Section 1 will analyze their scope by focusing on the drivers for the
proliferation of such sources and by considering their evolution both in
terms of quantity and quality at the global level. Section 2 will consider the
perspectives of the different actors involved in contractual agreements and
will point out criticisms concerning their application in the food sector.
Section 3 will highlight several insights regarding global governance by
contract, the use of commercial contracts as proxies for legal change and
global homogenization, and the power imbalance within food chains also
as it relates to the newly adopted Directive (EU) 2019/633 of the European
Parliament and of the Council of 17 April 2019 on unfair trading practices
in business-to-business relationships in the agricultural and food supply
chain. Conclusions will address the issue of power and authority within
global governance by contract and on the perspectives of both private and
public strategies in pursuing sustainability goals.

2. Transnational private governance: drivers and trends

Scholarly enquiries on transnational law have abundantly explored the
phenomena of interface, intersection or transection between both public
and private and national and international sources and levels, pointing out
their proliferation throughout a wide variety of sectors, such as textiles,
apparel, forestry, agricultural, electronics and others’. At the same time,

2 A.C. CurLer-T. Dierz, The politics of private transnational governance by contract:
Introduction and analytical framework, in A.C. Cutler-T. Dietz (ed), The Politics of Private
Transnational Governance by Contract, Routledge, London and New York, 2017, (pp.
1-36), p. 9.

> On self-regulation and transnational law in the food sector, see P. Verbruggen-T.
Havinga (ed), Hybridization of Food Governance. Trend, Types and Results, Edward Elgar,
Cheltenham, UK; Northampton, MA, 2017; E Caragal, Transnational Governance by
Contract: Private Regulation and Contractual Networks in Food Safety, in A. Marx-M
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this development has continued to evolve in quantity, scope and function,
addressing a wide spectrum of values and needs used to differentiate prod-
ucts and create market segmentation. However, in this respect, the food
sector has its own specific features. In fact, in this field the phenomenon
is especially apparent as a consequence not only of the globalization of
food systems, but also of the interaction between different players and of
the wide-reaching implications of decisions and problems related to food
production, marketing, and consumption in terms of safety, public health,
sustainability, and so on.

In this regard, several drivers for the emergence of such forms of regula-
tion (primarily transnational commercial contracts incorporating standards)
have been identified. They are, first of all, a consequence of the rapid increase
in cross-border trade in goods and services that, over the past decades, have
enabled firms at the end of the supply chain to manage compliance and
control liability risks while at the same time shifting the costs of ensuring
and monitoring quality to businesses higher up the chain?. Another reason
for their proliferation is that they are a highly efficient method of pursuing
goals in the food safety sector, where public regulation (and monitoring)
has lacked public trust®. In fact, more than other industries, food businesses
try to establish a trust-based relationship with consumers due to the highly
sensitive and emotional relationship between consumers and food, which
does not have any equivalent with other goods. Additionally, from the per-
spective of law and economics, self-regulation has important advantages in
terms of higher stakeholder expertise, lower organizational and administra-
tive costs, higher motivation of the stakeholders to comply with such norms

Maertens-J. Swinnen-J. Wouters (eds), Private Standards and Global Governance, Edward
Elgar, Cheltenham, UK; Northampton, MA; 2012, (pp. 195); N. Hacuez, J. WoUTERs,
A Glimpse at the Democratic Legitimacy of Private Standards - Democratic Legitimacy as
Public Accountability: The Case of GLOBALG.A.P, in Journal of International Economic
Law, 17, 3, 2011, (pp. 677-710).

* D VERBRUGGEN, Private Regulatory Standards in Commercial Contracts: Questions of
Compliance, in R. Brownsword-R. Van Geste-H.W. Micklitz (eds), Contract and regula-
tion: A handbook on new methods of law making in private law, Edward Elgar Publishing,
Cheltenham, UK; Northampton, MA, 2017, (pp. 284-322), p. 290.

> For example, private entities employ private standards, certification protocols,
third-party auditing and transnational contracting practices in the food safety sector,
e.g. implementing the HACCP system or pesticide codes of conduct. See C.E Lin, The
Emergence and Influence of Transnational Private Regulation of Food Safety, in S. Halabi
(ed), Food and Drug Regulation in an Era of Globalized Markers, Academic Press, London,
2015, (pp. 183-203), p. 186.
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and standards, and so on®.

The proliferation of this form of regulation has gained additional sup-
port particularly where the concept of food quality has been enriched with
attributes of sustainability which, according to one of the most famous defi-
nitions, implies meeting «the needs of the present without compromising
the ability of future generations to meet their own needs»”. In this regard, it
is well-known that the overall food sector is in the midst of a global evolu-
tion. In fact, until just a few years ago, the political food-agenda priority was
food security and food safety followed by (at least in the EU) production
diversification, while sustainability was, per se, not considered in shaping
food policies, and only reflexively with respect to other priorities®. As a con-
sequence, current food law is generally outdated. As an example, the main
EU regulations on food safety and food quality, i.e. Regulation 178/2002
(laying down the general principles and requirements of food law, estab-
lishing the European Food Safety Authority and laying down procedures in
matters of food safety») and Regulation 1151/2012 («on quality schemes for
agricultural products and foodstuffs»), have been elaborated without consid-
ering either the costs of implementing such food safety provisions — in terms
of waste over-production — or sustainability issues as quality attributes; and
only recently have European Institutions demonstrated that it has become a
priority in the EU’s political agenda’. In particular, the necessity for the food

% On CSR in general, see, above all, D. VoGeL, The Market for Virtue: The Potential and
Limits of Corporate Social Responsibility, Brooking Institution Press, Washington, 2006,
whose theories have been recently commented on in H.W. MickLitz, Organizations and
Public Goods, in S. GRUNDMANN, H.W. MickLitz- M. RENNER, New Private Law Theory.
A Pluralist Approach, Cambridge University Press, Cambridge, 2021, (pp. 414-434).
Regarding advantages and disadvantages of CSR, see M. FAURE-S. YAYUN, Environmental
Liability as a Tool to Promote Sustainability, in B. Akkermans, G. Van Dijck (eds),
Sustainability and Private Law, Eleven International publishing, The Hague, 2019, (pp.
79 — 116), p. 103.

7 G. BRUNDTLAND, Our Common Future, World Commission on Environment and
Development - Oxford University Press, Oxford, 1987.

8 See M.P. VANDENBERGH, Private Environmental Governance, in Cornell Law Review, 99,
1, 2013, (pp. 129-200), pp. 140-141.

? C. MacMaoraIN, Securing Safety, Controlling Crises: Development and Misapplication
of Food Law in the European Union, in A. Antoniadis, R Schutze, E. Spaventa (eds),
The European Union and Global Emergencies. A Law and Policy Analysis, Hart, Oxford;
Portland, Or., 2011, (pp. 193-204); C. BraDnsHaw, Waste Law and the Value of Food, in
Journal of Environmental Law and Litigation, 30, 2, 2018, (pp. 311-331); L. Barrarr,
Etichettatura, packaging e nuove tecnologie. Stato dell’arte e prospettive di sviluppo di un
diritto europeo della sostenibilita alimentare, in M. Torsello-G. Guerra (eds), Zemi e
prospettive per un corso di diritto agroalimentare transnazionale e comparato, Edizioni
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sector to undergo a fundamental transformation has been confirmed by the
European Commission’s Green Deal, with a special focus on the reform of
the food supply chain'.

Apart from the development of public food law, the power of the pro-
cessing industry and retailers to put food production and consumption on a
sustainable path is evident, as the European Commission has highlighted''.
As a matter of fact, these corporations have communicated their pledge to
pursue sustainability goals in terms of combatting climate change, pollu-
tion, biodiversity loss, food waste, inequality, and child labor in addition to
promoting minimum wage laws, food security, animal welfare, and so on.
In fact, the lengthening of food chains favors the mismatch between the
«territorial logic of law» and the «transnational logic of capital» in which
the respecting of process attributes, such as labor conditions, environmental
protection, and human rights, is at stake!2.

In this way, such corporations, by elaborating sustainability standards
(and including them in commercial contracts), pursue two needs. On the
one hand, these tools help to protect a company’s reputation and establish

Scientifiche Italiane, Napoli, 2022, (pp. 127-145), p. 129.

10 Communication from the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the European
Committee of the Regions: The European Green Deal COM/2019/640 final. See also
Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: A Farm to
Fork Strategy for a Fair, Healthy and Environmentally-Friendly Food System, according to
which «manufacturing, processing, retailing packaging and transportation of food make a
major contribution to air, soil, and water pollution and GHG emissions and profoundly
impact biodiversity», and «food systems remain one of the key drivers of climate change
and environmental degradation». At the time of writing, the proposal for a legislative
framework for sustainable food systems (with the goal of accelerating and making the
transition to sustainable food systems easier and having as its core objective «the promo-
tion of policy coherence at EU level and national level, mainstream sustainability in all
food-related policies and strengthen the resilience of food systems») is under consideration
to be adopted by the Commission by the end of 2023. See https://food.ec.europa.eu/hor-
izontal-topics/farm-fork-strategy/legislative-framework_en (last visited 19 August 2023).

! «Questions and Answers: Farm to Fork Strategy - building a healthy and fully sustain-
able food system». QANDA/20/885, 20 May 2020.

2 E Caracar-P. Iamicewt, Supply Chains, Contractual Governance and Certification
Regimes, in European journal of law and economics, 37, 1, 2014, (pp. 131-173), p. 165; A.
MackLIN-P. SmioNs, The Governance Gap: Extractive Industries, Human Rights, And The
Home State Advantage, Routledge, Abingdon, UK, 2014; T. Neuyen, Co-Constructing
Business Governance, in Stanford Law ¢ Policy Review, 31, 1, 2020, (pp. 143-186), p. 150;
M.N. Mooby, Warning: May Cause Warming, in Vanderbilt Law Review, 65, 5, 2019,
(pp. 1401-14406), p. 1414.
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a trust-based relationship with consumers. As a result, more and more big
food businesses (especially those traditionally the least involved in sustain-
ability issues), have focused on communicating their mission as it relates to
sustainability'3. In fact, big producers and big distributors and retailers are
focused on communicating to consumers that they conform to food supply
chains and therefore contribute to the achievement of sustainability goals,
or, better yet, on making explicit where and for what purpose they exercise
their power within food chains'4. In this way, they try to respond to the
increasing demand for sustainability by those consumers who both recog-
nize and value the welfare-enhancing benefits of sustainability and who are
willing to pay more for sustainable products. On the other hand, standards
and codes of conduct, especially when part of a contract, can be invoked
by companies as a defence in tort cases. In fact, one corporation acting in
compliance can prove its good faith in order to be exonerated from liabil-
ity, while another might invoke it in order to demonstrate that it was not
complicit in a human rights violation at the other end of the value chain's.
It is part of the «due diligence defence», based on self-elaborated assurance
systems, through which both producers and retailers demonstrate to have
exercised due diligence in order to avoid committing an offence’®.

As a consequence, transnational contracting increasingly makes reference
to and interacts with certification schemes such as the Marine Stewardship
Councils (MSC) ecolabel for sustainable fishing practices, the Forest
Stewardship Council (FSC) certification, the Roundtable of Sustainable
Palm Oil (RSPO), and so on. More generally, businesses are engaged in
the increasingly popular phenomenon of Corporate Social Responsibility
(CSR), ie., a form of self-regulation standards that go beyond those

'3 An analysis of such a phenomenon in the fast-food sector is provided by L. Barrarr,
Fast-Food Law: A Comparative Law Analysis, Wolters Kluwer, Milano, 2022, p. 74.

Y See E. HysiNG, Government Engagement with Political Consumerism, in M. Bostrom-M.
Micheletti-P. Oosterveer (eds), 7he Oxford Handbook of Political Consumerism, Oxford
University Press, Oxford, 2019, (pp. 833-854), p. 839.

15 See as an example, Nestle USA, Inc. v. Doe - 141 S. Ct. 1931 (2021). See in this regard,
H. Mur WarT, Theorizing transnational authority: a private international law perspective
in R. Cotterrell-M. Del Mar (eds), Authority in Transnational Legal Theory, Edward Elgar,
Cheltenham; Northampton (Massachusetts), 2016, (pp. 325-360), p. 343.

16 A regime of human rights due diligence is provided by the Model Contract Clauses to
Protect Workers in International Supply Chains, Version 2.0, “Balancing Buyer and Supplier
Responsibilities”, by the Working Group to Draft Model Contract Clauses to Protect
Human Rights in International Supply Chains - American Bar Association Section of
Business Law. See https://www.americanbar.org/groups/human_rights/business-human-
rights-initiative/contractual-clauses-project/ (last visited 19 August 2023).
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imposed by governments. In such contracts, environmental performance
can be addressed, as well as other credence attributes, such as those related to
animal welfare'”. However, as highlighted in scholarly literature, the primary
concern of most companies relates to working conditions and child labor,
so that CSR standards that stem from accepted international conventions,
such as those of the International Labour Organization, are imposed’s.

3. Regulating and regulated actors in food governance by contract

As it relates to the present essay, an especially important role is played
by those standards and codes of conduct that are incorporated as contract
terms, which encourage private firms to go beyond traditional commercial
contracts concerning pricing, quantity, quality, and delivery timing so as to
also include environmental and social regulatory criteria into their supply
contracts. This is the case with those standards incorporated into contracts
between distributors and their suppliers, so that their non-compliance can
lead to contractual remedies that may range from suspension of perfor-
mance to contract termination'.

This form of governance by contract needs to be further explored by
considering, first of all, the roles and perspectives of the different actors
involved either as regulators or the regulated. As scholars have abundantly
highlighted, there is no doubt that businesses that play a prominent role as
regulators are the very leading firms that also play a central role in the gover-
nance of value chains from production to consumption, either because they

7 In the area of environmental protection, a key standard included in commercial
contracts is ISO 14001. See, in this regard, . VERBRUGGEN, Private Regulatory Standards
in Commercial Contracts: Questions of Compliance, in R. Brownsword-A.J.R. van Gestel-
H.-W. Micklitz (eds), Contract and Regulation, Edward Elgar Publishing, Edward Elgar,
Cheltenham, UK; Northampton, MA, 2017, p. 293.

'8 D. McBarRNET-M. KurkcHIvAN, Corporate Social Responsibility through Contractual
Control?: Global Supply Chains and “Other-regulation” in D. McBarnet-A. Voiculescu-T.
Campbell (eds), The New Corporate Accountability: Corporate Social Responsibility and the
Law, Oxford University Press, Oxford, 2007, (pp. 59-92), pp. 61-62.

19 As an example, see Unilever General Terms and Conditions for the Purchase of
Products and Services, Article 11.2, according to which «The Agreement may be termi-
nated earlier in whole or part by the Buyer without any penalty or further obligation or
liability: b) on no less than 7 days” written notice where there is material or deliberate or
persistent non-compliance with clause 6.1». In turn, clause 6.1 requires compliance of
Unilever Responsible Sourcing Policy.
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are distributors themselves, or because they are considered manufacturers by
consumers, but outsource, at least partially, aspects of their manufacturing
to other value chain actors?. More and more they have become regulators
themselves and have competed with public policy-makers in regulating food
systems, so that they are currently identifiable as relative authorities that
inhabit, negotiate, and accommodate jurisdictional spheres?!.

From the private law perspective, they regulate value chains through
contractual mechanisms. However, in general, standards whose compliance
is imposed through such tools are not elaborated by such businesses. In fact,
it is much more common that the regulatory framework of supply chains is
determined outside the chain in which it is implemented. More often than
not, they are developed by standard-setting bodies, such as the Global Food
Safety Initiative, the Global Partnership for Good Agricultural Practices,
Safe Quality Food, the International Food Standard, and the British Retail
Consortium. It is also common that standards incorporated into supply
contracts are designed and promoted by subjects of a hybrid nature, i.e.,
industry trade associations, industry-NGO collaborations, and NGOs
(e.g., those active in human rights, religious organizations, and other public
interest groups), which exert normative influence beyond state regulations
by developing such schemes as requiring or prohibiting certain production
practices, or setting goals or targets that end up as contract terms?2. This

20 ], SALMINEN, Sustainability and the Move from Corporate Governance to Governance
through Contract, in B. Sjafjell-C.M. Bruner (eds), The Cambridge Handbook of Corporate
Law, Corporate Governance and Sustainability, Cambridge University Press, Cambridge,
2019, (pp. 57-70), p. 61.

21 Regarding the role of businesses, transnational agencies and other hybrid-nature
fora with regulatory functions in global governance, see H.W. Mickiirz, Rethinking
the Public/Private Divide, in L.M. Poiares Pessoa Maduro-K. Tuori-S. Sankari (eds),
Transnational Law Rethinking European Law and Legal Thinking, Cambridge University
Press, Cambridge; New York, 2014 (pp. 271-306), p. 291. According to another recon-
struction, they are part of a liquid authority structure where such liquidity «is character-
ized by four main features: the use of informal rather than formal and binding means;
the reliance on substantive rather than formal resources as grounds of authority; a multi-
plicity of actors instead of a unitary or focal authority; and a dynamic rather than stable
nature of authority constellations». N. KriscH, Authority, solid and liquid, in postnational
governance in R. Cotterrell-M. Del Mar (eds), Authority in Transnational Legal Theory
Edward Elgar, 2016, (pp. 25-48), p. 39. See also S. QuAack, Expertise and Authority in
Transnational Governance, in R. Cotterrell-M. Del Mar (eds), Authority in Transnational
Legal Theory. Theorising Across Disciplines, Edward Elgar, Cheltenham; Northampton
(Massachusetts), 2019, (pp. 361 — 387), p. 369.

22 M. WarT, Theorizing transnational authority: a private international law perspective, p.
333. The most well-known and developed case of hybrid nature standard setters is the
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is also the case with collective organizations of producers. For example,
in order to register a PDO/PGI they are requested to file an application
demonstrating the link between the product’s quality attributes and its geo-
graphical origin in addition to providing product specifications that contain
the rules producers must comply with to use PDO/PGI labels. Standards,
particularly related to the geographical areas where ingredients are produced
— which encompass farming rules (e.g., breeds/varieties/cultivars, chemical
inputs, or process density and yields, season change, technological change,
etc.), processing rules (e.g., input from farm level, or technology change/
mechanization, length of process, temperature, etc.), final product char-
acteristics (weight/size/shape/cut/portions, color, chemical composition,
organoleptic properties, additional quality, packaging, labeling, traceability
and monitoring system, etc.) — can be also inserted as clauses into contracts
between actors operating within the food chain.

According to recent studies on the use of CSR-related standards in
commercial contracts, multinational corporations make them binding by
requiring suppliers to either sign a code or incorporate it into a contractual
agreement, either by reference or as general terms?. Even if both modes are
possible, incorporating codes by reference is more common and, in any case,
suppliers are required to comply with these standards while buyers are grant-
ed the right to perform audits and inspections in order to assess compliance
with contractual obligations. This leads to two other categories of actors:
those who certify and those who are subject to regulation.

Considering that conformity to such standards needs to be assessed
within third-party certification schemes, a fundamental role is also played
by those entities that are in charge of independently verifying that supplier
performance is up to standards. These audits, which are necessary to obtain
certification, sometimes develop in conjunction with civil society actors,
are focused on verifying contract compliance, and «have also become an
important regulatory mechanism for defining and enforcing transnational
norms of corporate conduct»?*. The increasing relevance of these subjects

International Standardization Organization (ISO).

2 L. VyroriL, Contractual Control in the Supply Chain On Corporate Social Responsibility,
Codes of Conduct, Contracts and (Avoiding) Liability, Eleven International Publishing, The
Hague, 2015. On the techniques of reference to such schemes see, in particular, E Caragar,
The Regulatory Functions of Transnational Commercial Contracts: New Architectures, in
Fordham international law journal, 36, 6, 2013, (pp. 1557-1618), p. 1592.

2% G. LeBARON-J. LisTER-P. DAUVERGNE, The new gatekeeper. Ethical audits as a mecha-
nism of global value chain governance, in A.C. Cutler-T. Dietz (eds), The Politics of Private
Transnational Governance by Contract, Routledge, London, 2017, (pp. 97-114), p. 98.

113



L. BarraTr

has been pointed out by scholars because of the important consequences
stemming from the expansion of audit regimes in terms of global gover-
nance and public perceptions of corporate practices. In particular, what has
been stressed is that, even where diverse stakeholders are involved, corpo-
rate, civil society, and public interests are not always equally safeguarded.

The regulated subjects, i.e., the rule takers, are individual suppliers
who, despite international recommendations, generally do not participate
in defining the rules, but are requested to comply with them and to apply
them to sub-suppliers®. In this regard, it should be stressed that suppliers
have to comply with a set of specific standards in order to avoid breach of
contract, even if such standards and codes of conduct are, per se, voluntary
instruments (in the sense that they are backed by public law sanctions). In
other words, businesses that formally pertain to value chains have a choice
whether or not to subject themselves to such a regime, which acquires con-
tractual legally binding force in the internal regulator-regulated relationship
only after such businesses have given their consent?®. However, scholars
have often pointed out that as long as the compliance of a certain standard
is required by a relevant group of businesses, it becomes de facto mandatory,
because, for all intents and purposes, the consequence of noncompliance is
exclusion from the market?”. More disputed is whether they are also bind-
ing in the external relationship between regulated actors and sub-suppliers,
which primarily depends on how private regulators use contractual mech-
anisms. In fact, they can also spread such standards throughout the supply
chain to second-tier suppliers and beyond, and not only to first-tier suppli-
ers, through «perpetual clauses» or also, but very rarely, can directly impose
obligations upon third parties?.

# Regarding the pressure from international organizations towards an ex ante engage-
ment of the relevant stakeholders by large corporations (with a special focus on the
OECD-FAO, Guidance for Responsible Agricultural Supply Chains (2015)), see E
Caragar, D lamicerl, Contracting in Global Supply Chains and Cooperative Remedies, in
Uniform Law Review, 20, 2-3, 2015, (pp. 135-179), p. 139.

26 P VERBRUGGEN, Enforcing Transnational Private Regulation. A Comparative Analysis
of Advertising and Food Safety, Edward Elgar, Cheltenham, Northampton, 2014, p. 12.

27 On the de Jacto compulsory nature of such standards, primarily because compliance is
a condition for market access, see B. VAN DER MEULEN, The anatomy of private food law,
in B. Van DER MEULEN, Private Food Law. Governing food chains through contract law,
selfregulation, private standards, audits and certification schemes, Wageningen Academic
Publishers, The Netherlands, 2011, (pp. 75-111), p. 76.

8 P VERBRUGGEN, Regulatory governance by contract: The rise of regulatory standards in
commercial contracts in Regulatory Governance, in Recht der Werkelijkheid, 35, 3, 2014,
(pp. 79-100), p. 89; Caracal, The Regulatory Functions of Transnational Commercial
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The main feature of such standards, where inserted as contract clauses,
is that they have an external dimension, in the sense that they also produce
effects beyond the regulator-regulated relationship. In fact, they seek to
regulate the external activities of the regulated actors, so that other actors,
such as third-party regulatory beneficiaries, are also brought in. The identi-
fication of such beneficiaries, whether consumers or other business partners,
employees, local communities or the public at large, depends on the scope
of such standards, e.g., their compliance with human rights, the protection
of the environment, animal welfare, product safety, labor conditions, etc.?
In this regard, the doctrine of «third party beneficiaries» does not help very
much due to the diffuse, undefined nature of such beneficiaries. In fact,
even if it is recognized by national and international contract law, only
under strict conditions can the beneficiaries of a corporate code of conduct,
which has been incorporated into a contract between a buyer and a supplier,
sue for damages against the promisor®. As scholars have suggested, a more
satisfactory solution would require that contractual clauses expressly men-
tion and identify the parties who have the right to enforce clauses that are
beneficial to them or, more realistically, to rely also on tort law remedies®.

Contracts: New Architectures, p. 1557.

% M.C. MENTING, Industry Codes of Conduct in a Multi-Layered Dutch Private Law,
Tilburg University, 2016, p. 45.

30 Regarding the barriers raised before recognizing their binding nature also towards third
parties, see (apart from the bibliography already cited) A. BECKERS, Enforcing Corporate
Social Responsibility Codes: on Global Self-regulation and National Private Law, Hart
Publishing, Oxford, 2015; M.C. MENTING, Industry Codes of Conduct, the Foundations
of Contract Law and Regulation: a Bottom-Up Perspective, in R. Brownsword-R. Van
Gestel-H.W. Micklitz (eds), Contract and Regulation. A Handbook on New Methods of
Law Making in Private Law, Edward Elgar Publishing, Cheltenham, UK; Northampton,
MA, 2017, (pp. 39 - 88), p. 60. However, it is worthwhile to consider that in some cases
courts have held that codes of conduct, per se, do not create a binding contract between
foreign suppliers and their employees. See, in this regard, K.E. Kenny, Code or Contract:
Whether Wal-Marts Code of Conduct Creates a Contractual Obligation Between Wal-Mart
and the Employees of its Foreign Suppliers, in Northwestern Journal of International Law &
Business, 27, 2, 2007, (pp. 453-473); M.D. VANDENBERGH, The New Wal-Mart Effect: The
Role of Private Contracting in Global Governance, in UCLA Law Review, 54, 4, 2007, (pp.
913-970), p. 944. A comparison between different solutions in Europe and the United
States is provided in Caracal, The Regulatory Functions of Transnational Commercial
Contracts: New Architectures, p. 1594.

31 C. PonciBd, The Contract Governance of Sustainable Development, in Laidat Law
Review, 1, 2022, (pp. 35-55), p. 48. See also V. ULrBECK, O. HANSEN, Interplay between
contract and tort in the supply chain, in V. Ulfbeck-A. Andhov-K. Mitkidis (eds), Law and
Responsible Supply Chain. Contract and Tort interplay and overlap, Routledge, Abingdon,
2019, (pp. 133-145).
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4. Impact and consequences of food governance by contract from a comparative
law perspective

Lastly the growing importance of governance by contract (and of
private regulatory initiatives in general) needs to be assessed from a twofold
perspective. On the one hand, by considering its operation within global
governance and, on the other, by analyzing it in light of the most critical
aspect of food chains, i.e. the imbalance of power among the involved actors.

As it relates to the first point, scholars have already highlighted that,
despite the different features of those legal disciplines regulating food
systems, it is more and more difficult to clearly distinguish territorially
defined and sharply opposed legal systems. This is due to the fact that the
globalized nature of food issues today poses global challenges that transcend
the competencies of individual nation states and enhances a coexistence
and interaction among a number of layers and legal orders®2. At the same
time, the historical unity of state and law as well as the association of gov-
ernance with public governmental authorities, are further contradicted by
these standards, especially when incorporated into commercial contracts
among actors operating within the food chain. Moreover, due to its greater
effectiveness, flexibility, and efficacy as opposed to traditional public legal
sources, transnational governance by contract emerges as a complementary
component of legal systems, blurring the boundaries between domestic and
international, private and public law. This does not imply that transnational
law is going to replace domestic law. Rather, as it evolves within the global
economic arena, it is going to increasingly interplay with domestic law as
private standard setters increase their power. At the same time, it is not
fully detached from national legal systems, and is often enforced by nation
state courts, as scholars have also recently noted®. However, many public
institutions feel compelled to change their role by operating more and
more as supporters, overseers, enablers, facilitators, and orchestrators for the
establishment of private regulatory initiatives’. In sum, even if such private

32 B. VaNn DER MEULEN, Development of Food Legislation Around the World: Concluding
Observations, in C.E. Boisrobert et al. (eds), Ensuring Global Food Safety: Exploring Global
Harmonization, Elsevier, Amsterdam, 2010, (pp. 5-69), p. 65-66.

3 M. Renner, Transnational Law, in S. GRUNDMANN-H.W. MickLiTz-M. RENNER,
New Private Law Theory: A Pluralist Approach, Cambridge University Press, Cambridge,
2021, (pp. 472 — 483), p. 482.

3 K. ABBOTT-D. SNYDAL, Strengthening International Regulation through Transnational New
Governance: Overcoming the Orchestration Deficit, in Vanderbilt journal of transnational law,
42, 2, 2009, (pp. 501-578). The attribution of responsibility for governance by public
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initiatives are not going to substitute traditional sources, it seems likely that
they will continue to blur the hierarchy of norms and institutions, so that,
more and more, food systems will be regulated by bottom-up, negotiated,
and private competing and interacting arrangements instead of by public
regulations backed by traditional sanctions®.

From a comparative perspective, the proliferation of commercial con-
tracts has a double impact. On the one hand, the fact that through contracts
private regulators provide solutions that are imitated by public regulators
means that contractual governance is a proxy for legal change, in the sense
that it influences the legal systems where businesses operate. Therefore,
it is possible to find many examples of private legal transplants regarding
food and agricultural law due to the greater efficiency and pervasiveness of
private solutions and to the incentive that public legislatures have to imi-
tate the private model as a way to facilitate their own businesses enter into
foreign markets?®. On the other, according to a more macro approach, the
transnational nature of commercial contracts directly influences the idea
of legal systems and the idea of systematicity that such a concept encom-
passes. | am referring to the fact that transnational contractual governance
is a component of every legal system, but at the same time emerges at the
points in which they intersect and ultimately develops across them, pro-
ducing a cross-system homogenization as well as a divergence between law
and territory?”’. As a consequence, it does not contradict the notion of legal

institutions to private actors, i.e. in the design and implementation of national policies and
global regulations in the food sector is tackled in T. LanG, D. Barring, M. CARAHER, Food
Policy: Integrating Health, Environment and Society, Oxford University Press, Oxford, 2009.
In this regard, see also L. Batrari, Legal Culture and Food Culture in Labelling Regulation:
An EUIUS Comparative Analysis, in Global Jurist, 20, 1, 2020, (pp. 1-12).

3 K. ABBOTT-D. SNYDAL, The Governance Triangle: Regulatory Standards Institutions and
the Shadow of the State, in W. Mattli-N. Woods (eds), The Politics of Global Regulation,
Princeton University Press, Princeton; Oxford, 2009, (pp. 44-88).

36 1, Lin, Legal Transplants through Private Contracting: Codes of Vendor Conduct in
Global Supply Chains as an Example, in American Journal of Comparative Law, 57, 3,
Summer 2009, (pp. 711-744); J.L. Suorr, Transplanting Law in a Globalized World:
Private International Regulation and the Legal Transplant Paradigm, in F. Bignami-D.
Zaring (eds), Comparative Law and Regulation. Understanding the Global Regulatory
Process, Edward Elgar, Cheltenham; Northampton (Massachusetts), 2016, (pp. 430-
444); T. FERRANDO, Private Legal Transplant: Multinational Enterprises as Proxies of Legal
Homogeneisation, in Transnational Legal Theory, 5, 1, 2014, (pp. 20-59).

37 D. Levi-Faur, From “Big Government” to “Big Governance’?, in D. Levi-Faur, The
Oxford Handbook of Governance, Oxford University Press, Oxford, 2012, (pp. 3-18),
p. 14; J. Karton, Sectoral Fragme